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LANGBEINS' DISTRICT COURT PRACTICE. 



COMMENDATIONS BV THE JUSTICES. 



F1B8T District Court, j 

Cor. Chambera and Center &t».^ y 

Jtme 90th, 1879. ) 

I have carAfnlly examined the new work on the District Courts in the City of New 
York, prepared by the Messrs. Langliein Bros. 

It gives a sncdnct and comprehensive history of their creation, organization and 
practice, and contains references to the various and somewhat conflicting statutes re- 
lating to them, as well as the latest decisions of the courts thereon. 

It appears to me to be carefully prepared, and will especially commend itself to the 
young practitioners, to whom it cannot fail to prove indispensable. 

The authors desen'e great credit for their industry and research in having thus 
supplied an uxgent want very much felt by the profession. I take great pleasure In 
recommending it to their patronage. 

DBNI8 QUINN, 
Justice First Diptrlct Court 



District Court in thb Citt of Nrw York, i 

For ths Sroond Judicial District, )- 
New York, June 8rd, 18TO. ) 
Messrs. Lawobrui Bros. 

Gentlemen:— Your new work on the District Courts has been submitted to me, and 
I have examined the same. 

It is a full, complete and exhaustive work on these courts, and you deserve credit 
for your research and labors. The Forms are, as intended by you, "" praetieat.''^ and 
will be useful not only to the practitioner, bnt also to the marshals and their assiat- 
ants. It will lessen their labors, and at the same time make them more careful in their 
practice. The work should be in the hands of every practitioner of these courts. 
Very respectfully, yours, 

. TH08. KIVLIN. 

Justice. 



City of Nbw York, ) 

Third District Court, V 
New York, July 6th, 187S. i 
Gentlemen :— I have examined with some care your work on " The District Courts 
in the City of New York," and must congratulate you warmly upon the success which 
has attended your labors. The work displays great industry and careful research in 
its preparation, and supplies a want that was much felt by the profession. Your pub- 
lication cannot fail to meet with a cordial reception, as it certainly entitles you to the 
gratitude of the legal practitioners of our city. 
Yours, respectfully, 

JAMES W. FOWLER. 

Justice. 
Messrs. Grorsr F. A J. C. Julius Lahobrin. 



CiTT OF Nbw York, Fourth District Court, ) 
168 East Houston St, > 
New York, Jun^ 94th, 1879. 1 
I have carefully examined the new work on District Court Practice, written by the 
Arm of Langbein Brothers, and in my opinion it can safely be pronounced the best 
book of the kind ever published, and a reliable guide for practitioners unaccustomed 
to the practice in said courts. . 

ANTHONY HARTMAN. 

Justice, &c. 
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City of New York, Fifth District Court, I 
IM CllDton-Stteet, Jane 21«t, 18T2. s 

My Dear Sir :— I beg leave to expreaa my admiration for the very excellent treatise 
npon the District Court Practice recently issued by your Arm. 

After a careful czamlDation of this very valuable book, I feel obliged to state that 
you have very crediubly supplied a want which has long been felt by the profession ; 
hence, I cannot hesitate to express the highest commendation of your aealous labors. 
* Yours, Ac, 

JOSEPH KOCH, 

Justice, Ac. 
GsoRGB F. Lanobbin, Esq., of Lanobbin Bros. 



Nbw York, 1 

Seventh Judicial District, V 
June S8th, 1878. ) 
Gents:— My examination of your work on ** District Court Practice " has satisfied 
me, that a want long felt by the Judges of these courts and tho profession generally 
has at length been supplied. The admirable manner in which you have arranged the 
various statutes, will aid materially in giving a p^per and necessary knowledge to both 
Judges and counsel, for the performance of their respective duties. 

The position of Justice in one of these courts is, I assure yon, no sinecure, and any 
work that tends to simplify their duties is a benefit to them, and consequently to the 
public, as it promotes the speedy administration of Justice, which is the great aim in 
the formation of these courts. 

Hoping your book may meet with that encouragement to which its merit entlUes it, 
I am very truly, yours, Ac, 

JOSEPH MoGUIRE, 

Justice, Seventh District Court. 
Messrs. Lanobbin Bros. * 



Eighth Judicial District, ( 
New York, June S9nd, 1879. f 

Gents :— I have examined the work prepared by you in relation to the District 
Courts in the City of New York, and congratulate you npon the result of your labors. 
You have evidently given th^ subject of the history of these courts and the decisions 
relating to the practice therein, a thorough examination. 

The work is very full, well arranged, and with the addition of the "■"piactUxU 
foTTM ** will be found a ready and most useful book of reference ; and greatly aid not 
only the profession, but many others connected with these courts in various official 

capacities. 

Yours, Ac., 

WILLIAM J. KANE, 

Justice, Eighth District Court 
Messrs. Lanubbin Baof*. 



Ninth District Court, I 

New York, June 5th, 187S. S 
Messrs. Lanobbin Bros. 

Gtentlemen:— I regret that I have been able to give to your work on the District 
Courts only a brief and cursory examination. I have not failed to discover, however, 
evidences of careful and Judicious labor ; and I notice several new features which de- 
serve commendation. 

I have no question, that the work will prove an authority, and will be of great ser- 
vice to the District Courts and to the profession, and will supply a want which both 
have for a long time recognlxed. 

Very truly yours. 

JOSIAH PORTER, 

Justice, Ac. 
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PREFACE 



Thm necessity of a new work on the Law and Practice of the Dis- 
trict Courts, is conceded by every practicing lawyer, and, to some 
extent, by the people themselves. The present work is, no doubt, 
incomplete in many respects, as it was found impossible to insert 
every thing applicable to these courts in extenso. The act of 1857, to 
reduce the several acts relating to these courts into one act, consists of 
only eighty-two sections : yet many of these refer to sections of the 
Code, to the Revised Statutes, and to other laws, and apply these 
sections, statutes and laws to the District Courts; consequently, in 
preparing a work that shall be useful to the practitioner, all these 
laws must be inserted in full, with the authorities and decisions 
bearing thereon, under the same. To do this completely^ and in de- 
tail, would swell this book to twice its size, and much increase its 
cost. To obviate this, and yet not deteriorate from the value of the 
work, referenesB have been made to the works and authorities, instead 
of inserting notes from them. 

Our professional brethren may say that we should have arranged 
the sections of the act so that all sections relating to a particular 
subject were collected together, and the practitioner not be obliged 
to turn to different parts of the book to learn all about any particular 
subject ; thus, if all sections of the act relating to ^' Execution " were 
placed together, irrespective of the number of the sections, and so 
also with '* Summons," and other dtles, all the law upon these sub- 
jects would be in one place; they could be read together, which 
would save much time. This was the plan at first contemplated, 
and would have been a very convenient arrangement, but it is ques- 
tionable whether it is right and proper to transpose the sections of 
the act of the legislature about in all directions for mere convenience 
sake. It was, therefore, thought as well to refer under the first sec- 
tion of a particular subject to all other sections in the book on the 
same subject, or relating to it. Besides, the index is very fUU and 
complete, and will obviate, to a great extent, this difiiculty. 

In preparing a portion of this work, we have been aided by 
Datid McAdam, Esq., to whom we acknowledge our indebtedness. 

Conscious of many imperfections in the work, and bespeaking for 
it a lenient and indulgent reception, we nevertheless experience sat- 
isfaction in the hope that it may be of use to the profession, believing 
that it will lighten their labors. 

We will thank the justices and members of the bar to notify us of 
any imperfections they may discover, so that they may be remedied in 
any subsequent edition. 

GEORGE F. LANGBEIN. 
J. C. JUUUS LANGBEIN. 
Nbw York, July 15, 1872. 
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ERRATA. 



Page 56. For ** Twelfth" in heading ** Seycnth and Twelfth Difr 

y trict Courts," read ** Ninth." 

V y ** ^'^' ^^^ ** Section [5.] page 55, " in brackets at bottom of 

/ page, read ** Section [4.] page 54." 

^ " 60. In Section 9 after the word ** constable," read [**Mar- 

/ 8HAL"]. 

^ '* 189. Examples for sufficient excuse for *' delay, ''^ should read 

/Default. 
** 185. NoTB, instead of [Section 64.] should read [Section 70.] 
to be found on page 171. 
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JUSTICES AND CLERKS 

OF THE 

DISTRICT COURTS IN THE CITY OF NEW YORK. 

WHEN SLECTBD AND APPOINTED; WHEN TERM EXPIRES; AND PLACE 
AND TIME OF HOLDING COURT. 



FIRST JUDICUL DISTRICT. 

Ju9Hce, DENIS QUINN, 

Elected December, 1869 ; term expires January 1, 1875. 

Clerk, Thomas E. Smith. Appointed June 1, 1872. 

Assistant Clerk, Dennis Hogan, " " 

Court held southwest corner Chambers and Centre-streets. 

Trial days, Tuesdays, Thursdays aud Saturdays. 



SECOND JUDICIAL DISTRICT. 

Justice, THOMAS KIVLIN. 

Elected December, 1869 ; term expires January 1, 1875. 

Clerk, William Walsh, Appointed June 1, 1872. 

Assistant Clerk, Peter J. Powers, *' " 

Court held No. 514 Pearl-street. 

Trial days, Tuesdays, Thursdays and Saturdays. 



TinRD JUDICIAL DISTRICT. 

JusHce, JAMES W. FOWLER. 

Elected December, 1869 : term expires January 1, 1875. 

Clerk, John H. Whitmore. Appointed June 1, 1872. 

Assistant Clerk, Andrew Holly, " ** 

Court held No. 12 Greenwich-avenue. 

Trial days, Mondays, Wednesdays and Fridays. 



FOURTH JUDICIAL DISTRICT. 

Justice, ANTHONY HARTMAN. 
Elected December, 1860 ; term expires January 1, 1875. 
Clerk, Jacob A. Hatzbl, Appointed June 1, 1872. 

Astistant Clerk, Patrick H. Ryan, 

Court held No. 163 East Houston-street. 
Triul days, Mondays. Wednesdays ajkl Fridays. 
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VI JUSTICES AND CLEBK8. 

FIFTH JUDICIAL DI8TRICT. 

Justice, JOSEPH KOCH. 
Elected December, 1869 ; tenn expires January 1, 1875. 
VUrk, William W. Cook. Appointed June 1, 1872. 

AMHtiarU Clerk, George W. Nash, 

Court held No. 154 Clinton-etreet. 
Trial days, Mondays. Wednesdays and Fridays. 



SIXTH JUDICIAL DISTRICT. 

Ju9iiee, THADDEUS H. LANE. 

Elected December, 1869 ; term expires January 1, 1875. 

Clerk, William C. O'Brien, Appointed June 1. 1872. 

Amstomt Clerk, Michael Dolan, " " 

Court held southwest comer Fourth-avenue and Eighteenth-street. 

Trial days, Mondays, Wednesdays and Saturdays. 



SEVENTH JUDICIAL DISTRICT. 

Juetice, JOSEPH McGUIRE. 

Elected December, 1869 ; term expires January 1, 1875. 

Clerk, Joseph Steinert. Appointed June 1, 1872. 

Asiietant Clerk, Peter Masterson, 

Court held north side East Fifty -seventh-street near Third-avenue. 

Trial days, Mondays, Wednesdays and Fridays. 



EIGHTH JUDICUL DISTRICT. 

Juitiee, WILLIAM J. KANE. 

Elected December, 1869 ; term expires January 1, 1875. 

Clerk, John J. Healy, Appointed June 1, 1872. 

AteUtarU Clerk, John Stevenson. " 

Court held southwest cor. Twenty -second-street and Seventh-avenue. 

Trial days, every day, except Sundays and holidays. 



NINTH JUDICIAL DISTRICT. 

JuiHee, JOSIAH PORTER. 
Elected December, 1869 ; term expires January 1. 1875. 
Clerk, Gboroe W. Oakley, Appointed June 1, 1872. 

Amstant Clerk, 

Court held No. 2374 Fourth-avenue. 
Trial days. Mondays, Wednesdays and Fridays. 
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THE 

DISTRICT COURTS IN THE CITY OF NEW YORK: 

THEIB CREATION, OBGANIZATION, AND HISTORY. 



These courts are, in fact, the courts of the people, 
for it is in these limited and inferior tribunals that the 
large majority of thq daily civil disputes and differ- 
ences occurring between the people are brought for 
trial, decision, and settlement. They were designed 
for the collection of small claims, and redress for in-, 
ferior wrongs, and were organized and intended to oc- 
cupy the same relative position in the administration 
of justice, in this city, as "courts of justices of4he 
peace'* do in the country. They are not "courts of 
justices of the peace,'' however, within the meaning of 
the Code (Mills v. Winslow, 3 Code Rep. 44 ; S. C, 2 
E. D. 8mUh, 18 ; Id, 527 ; Boston Mills v. Bull, 6 Ahh. 
Pt. N. 8. 319; S. C, 37 Barb. 299, 305). 

The history of these courts is curious, and presents 
a remarkable illustration of the truth of the saying that 
law is uncertain and fnll of entanglements. The plan 
and details, one would think, ought to be of great sim- 
plicity ; but this is not the case, for the changes have 
been so frequent and various, and some of them so en- 
tire and radical as to entitle the judges who adminis- 
ter this precarious jurisdiction, to great credit for exer- 
cising it safely, and generally so correctly ; especially 
when it is remembered that it is done at the risk of an 
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2 THE DISTRICT, COURTS IK NEW YORK. 

action for any aBsamption of power not warranted by 
a strict construction of the acts relating to these courts. 
The justices must act in strict conformity with these 
statutes, and if a justice transcends these powers his pro- 
ceedings are absolutely void, and he is liable to an ac- 
tion at the suit of the aggrieved 'pSLtiy for all damages 
sustained thereby {Cow. TV., §§ 19, 20). Thus, if a party 
should be arrested, or his goods taken by execution 
upon a judgment void for want of jurisdiction, he 
may recover his damages for the injury against the 
justice, and the party, and his attorney also, if he has 
actively directed the service of the process, ill the 
same manner as if the act complained of had been 
committed without color of law (11 Johns, 44 ; 16 Id. 
152; ^N. T.y 669). Again, where a justice who is 
authorized to is^^ue an attachment ^' whenever it shall 
satisfactorily appear to him,'* that a debtor has de- 
parted the county with intent to defraud creditors, 
and the proof offered showed the beli^ of the party 
that such was the fact, issued an attachment, it was 
held that his proceeding was void, and he was a tres- 
passer (10 Wend. 420 ; 11 Johns. 177 ; 4 Den. 118). 

The reason of this liability is that inferior jurisdic- 
tions like these, not proceeding according to the course 
of the common law, are confined strictly to the author- 
ity and power given by the statute. They take noth- 
ing by implication but must show the power given 
them, under which they act, in every instance ; but so 
far as respects regularity and form, when jurisdiction 
has been acquired, their proceedings are to be liberally 
construed in reviewing them. But if the justice have 
jurisdiction, and merely errs in its exercise, the act is 
voidable, and can be taken advantage of only on ap- 
peal (4 Den. 118; 18 N. T. 336 ; 84 Barb. 144; 45 
Id. 394; 6 We7id. 697). A justice cannot acquire 
jurisdiction in any case, by the consent of the i)arties 
where* by law, it is not conferred upon him ; it being a 
well-established principle that consent cannot confer 
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THEIB ORGANIZATION. 3 

juiisdictioQ. In any case,.howev*»r, where the justice 
has jarisdiction of the subject Tnatter^ he may acquire 
jurisdiction of the parties .by their consent, or their 
voluntary appearance without objection {Pow. Tr.,^ 
§§ 19, 20). The justices of these courts have, therefore, 
no slight responsibility in the administration of justice, 
especially when we come to examine the creation, or- 
ganization, and history of these courts, and the laws 
under which they act, and consider how. repeatedly 
these courts have been remodeled. In every instance 
the departure from the plan previously existing has 
been so entire, that the most ingenious mind must find 
itself baffled, in attempting to trace even the slightest 
resemblance between tlie form and character with 
which they were from time to time invested. In many 
cases it vras utterly impossible, without the severest 
scrutiny, to distinguish their application, and error 
after error was the result. Upon one branch of their 
powers alone, to say nothing of others ot equal obtuse- 
ness and difficulty, that relating to the amount of which 
these courts had jurisdiction, a most laborious exam- 
ination was instituted by Judge Irving, whose opin- 
ion, comparison, and analysis of the various provis- 
ions of the acts is set forth in the case of Van Lew v. 
King (3 Oaw. 376), and sanctioned by the Supreme 
Court. An examination of this case will most certainFy 
cause the reader to sympathize with those justices who 
are called upon at such great peril (for example, an 
action of trespass), to administer this branch of the 
judicial system of the State of New York, as well as 
with those pOor people whose money and rights de- 
pend upon such subtle and refined criticisms upon 
and distinctions in the power of those tribunals, which, 
from their very nature, object and intent, should be so 
simple, clearly defined, and readily, as well as safely 
accessible. 

These courts are as old, and were created as far 
back as any court in this Stat«. 
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4 THE DI6TBI0T OOURTB lH NEW YORK. 

In 1700 an act was passed by which the mayor, 
recorder, or any one of the aldermen, might hold a 
court in the city of New York, for the trial of causes, 
when the amount demanded did not exceed the value 
of £5, which cause might be trie d by any, one of these 
officers alone, or with a jury, if demanded, with six 
persons. This act was the origin of ^"^ justices* courts " 
in this city, for the trial of civil causes. The amount 
was afterwards raised to £10, and by an act passed in 
1781, the previous acts were repealed and the power 
was conferred upon officers commissioned by the gov- 
ernor, called ^^ dssociate Ju^ticeSy^^ who held what was 
called '' assistant justfces^ courts 

After the revolation in 1787, an elaborate act was 
pq^^sed, by which the governor was authorized, by the 
advice and consent of the council of appointment, 
to appoint as many ^"^ assistant justices^'* for the city 
of New York as he should deem necessary, with the 
powers possessed by justices of the peace in other 
counties in the State. Doubts having arisen under 
this act as to whether the aldermen of the city (being 
ex officio justices of the peace) could not also exercise 
the same power and jurisdiction, it was deemed neces- 
sary to and the act was explained by declaring that 
the power and jurisdiction thus conferred was to be 
solely and exclusively exercised by the assistant jus- 
tices, thereby cr^^ated, and in conformity to such decla- 
ration, an act was passed on the 2l8t day of Febru- 
ary, 1791, by which the power of the aldermen in this 
respect was expressly taken away, and the power and 
jurisdiction for the recovery of debts not exceeding 
£10, embraced in the act of 1787, ^ven to the assistant 
justices exclusively. • 

The assistant justices continued to exercise this 
power and jurisdiction until the 16th day of February, 
1797, on which day an act was passed, reciting among 
other things, that the plan then in operation was not 
calculated to produce the results originally contem- 



Digitized by 



Google 



THEIB ORGANIZATION. 6 

plated ; and abolishing the assistant justices, and creat- 
ing in their place and stead ^^ justices of the peace for 
the city and county of New TorJc^'*^ who were unlim- 
ited in number, with the same power and jurisdiction, 
and constituting these justices into one court, but re- 
quiring two of them to sit in rotation at the City Hall, 
in the city of New York. This new tribunal continued 
in existence until the year 1804, when it was again 
found to be unfit and inoperative ; and so, accordingly, 
on the 4th day of March, 1804, another act was passed, 
by which the governor was authorized to appoint eight 
justices of the i)eace, for the city and county of New 
York, with the same power and jurisdiction, requiring 
them to hold two courts in diflTerent districts of the 
city ; and two of the justices to sit in rotation as re- 
quired by the act of 1797, On the 4th day of April, 

1806, this act was amended in regard to some of its 
minor details ; and finally on the 6th liay of April, 

1807, an act was passed entirely abolishing and wiping \ 
out these new tribunals and creating the '^ assistant 
justiees^ courts ^^ in very nearly the form and manner 
in which they now exist, their jurisdiction, however, 
being limited to the sum of twenty-five dollars. A 

""^ justice? s courU^'* consisting of three justices, and 
with nearly the same powers which that court now 
possesses, was also created by this act. The system, 
however, was not yet entirely satisfactory, or complete ; 
and on the 18th day of March, 1808, an act was passed, 
amendatory of the act of 1807, creating the assistant 
justices* courts^ and defining their territorial jurisdic- 
tion. / 

The system and change was further completed by 
an act, passed April 9th, 1813, entitled " An Act to re- 
duce several laws, relating particularly to the City of 
New York, into one act." Among other provisions, 
it divided the city of New York into ten wards, and 
created the '^justices' courts ^ 

By section 86 of this act the i)er8oii who adminis- 
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6 THE DISTRICT COURTS IN NEW YORK. 

tered the government of this State for the timo being, 
by and with the advice and consent of the '' council of 
appointment,'' was given the power to appoint and 
commission one proper person in and for each of the 
respective wards of the city of New York, except the 
ninth ward, and two proper person^ in and for the 
ninth ward, to be known and distinguished by the 
name of *' assistant justices of the city of New TorkJ"^ 

These justices had jurisdiction in all actions of 
debt, detinue, account, covenant trespass, trespass on 
the case, including trespass on any land or other real 
estate, wherein the sum or balance due, or damages, or 
things demanded, did not exceed twenty -five dollars, 
and generally all such actions as are cognizable or tri- 
able by or before justices of the peace in the respective 
counties of this State, and to hear, try, and determine 
the same, according to law and equity. 

They had no jurisdiction or cognizanC'e of any ac- 
tion wherein the people of the State were concerned, or 
where the title of any lands in any wise came in ques- 
tion, except in actions of tresi)ass on land, nor of any 
a(*.tion of assault, battery or imprisonment, nor of 
slander, or of matters of account, where the sum total 
of the accounts of both parties exceeded in the amount 
or value thereof, the sum of two hundred dollars, and 
that account proved to the satisfaction of the said 
court, nor of any action to be brought by or against 
any executor or administrator, for any debt or demand 
due to or from the estate of any testator or intestate. 

Section 106 of this act also gave these courts juris- 
diction of actions brought by seamen and mariners, and 
by section 107 these courts were declared to be courts 
(^ record. 

This act further provided for the manner of pro- 
ceedings in these courts, the trial, judgment, execu- 
tion, fees of the assistant justices, jailers, constables, 
and marshals, the appointment of clerks, and numer- 
ous other matters concerning them, to which it is now 
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THEIR ORGANIZATION. 7 

not necessary to refer to in detail (See Laws of 1813, 
vol. 2, ch. 86, pp. 342-460). 

The following S'^ctions of the act of 1813 above-men- 
tion, were repealed ; to wit : 

Section 97, on the 10th day of December, 1828, by 
3 R. 8. p. 129. 

Section 101, by Laws oflWH, p. 177, § 4. 

Section 129 and 130, by Laws of 1822, p. 178, § 2. 

Section 136 and 187 were repealed or superseded 
by the Code of Procedure. 

Section 143, was 8ux)er8eded by the Code of Pro- 
cedure relative to appeals. 

(It is obviously unnecessary to state what these sec- 
tions contained, as they were entirely repealed or su- 
perseded as above-mentioned). 

On the 27th day of January, 1817, the legislature 
passed an act, that no defendant should be precluded 
from having any action against the plaintiff to recover 
his debt or demand, not exceeding twenty-five dollars, 
notwithstanding the defendant neglected to set off the 
same before the justice {Laws of 1817, ch. 21, p. 16). 

On the 21st day of April, 1818, the legislature passed 
an act, making it lawful for any one of the justices of 
the justices* court, in and for the city and county of 
New York, to hold the justices' court of the city of 
New York, in the same manner as if two of the said 
justices were present {Laws of 1818, ch. 266, p. 287). 

On the 26th day of March, 1819, the legislature 
passed an act, changing the name of the justices' 
courts in the city of New York, having marine juris- 
diction to the name of '*The Marine Court of the city 
of New York," and that the ^' assistant jttstices of the 
city of New Tork^^ shall not have jurisdiction to hear 
and determine any actions to be brought by any sea- 
man, mariner, or other person, belonging to any ship 
or vessel, for seaman's wages, particularly mentioned 
and specified in section 106 of the act hereby amended 
{Lawsof\%l9, ch. 71, p. 74). 
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On the 4th day of Januaiy, 1820, on the i)etition of 
the mayor, aldermen, and commonalty of the city of 
New York, praying that the laws establishing courts of 
assistant justices may be amended, and that the num- 
ber of assistant justices may be reduced, and they al- 
lowed salaries, to be paid by the said mayor, aldermen, 
and commonalty, instead of fees, and also that the 
said laws be amended in other respects, the legislature 
passed an act, entitled as follows : 

"An act to amend an act, entitled 'An act to re- 
duce severjtl laws relating i)articularly to the city of 
New York into one act,' so far as it relates to assist- 
ant justices." 

This act reduced the number of assistant justices 
firom ten to four, as follows : one for the first, second, 
and third wards ; one for the fourth and sixth wards ; 
one for the fifth and eighth wards, and one for the 
seventh and tenth wards, and allowed each of them a 
salary of seventeen hundred and fifty dollars per an 
num (instead of the fees under the act of 1813), out of 
which they had to pay all the necessary expenses of the 
said courts, including fuel, the usual blank forms 
and stationery. 

Their jurisdiction was increased to fifty dollars ; the 
clerks were appointed and paid by the mayor, alder- 
men, and commonalty of the city, and they were 
obliged to file a bond in the sum of twenty-five hun- 
dred dollara; and it was not lawful for more than 
thirty marshals to serve process. 

By section 10 of this act, the assistant justices had 
and exercised the powers oi justices ofthepeace^ pur- 
suant to 2 J2. >& (marginal p.) 704 {Lcms 0/^1820, ch. 
1, pp. 3, 4, 5). 

On the 7th day of April, 1820, the legislature ;)as8ed 
another act, amending the law of 1813, bo far as it 
related to these courts, by which it declared that sec- 
tion 118 of the Laws of 1813, authorizing marshals or 
constables to take security from a defendant for his 
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appearance on his arrest in the Marine Court, should 
apply to the justices' courts in the same manner, form 
and effect as in the Marine Court 

Also section 115, which gave power to the clerk of 
the Marine Court to administer oaths upon issuing 
warrants, and section 136, which declared that in cases 
in the Marine Court where the amount exceeded twenty - 
tive dollars, and did not exceed fifty dollars, and se- 
curity was given by defendant for the payment of the 
judgment in sixty days, no execution was to issue 
during these sixty days, in these courts^ and section 
137, which declared that no execution in the Marine 
Court was to issue against a freeholder or inhabitant, 
liaving a family, for sixty days, unless there was dan- 
ger of losing the debt, except in marine causes, were 
declared to apply to and have the same force and effect 
in the assistant justices' courts, as they had in the 
Marine Court. Sections 3 and 5 of this act increased 
the fees to be paid to the justices, and the fees of the 
marshals in cases where more than twenty-live dollars 
was recovered, the same as were paid to the justices of 
the Marine Court. 

Section 4 repealed section 8 of the act of 1818 
{Laws qf 1818, ch. 94, p. 79), concerning the issuing 
of executions, so far as the same related to these courts, 
and it also repealed section 11 of the act of January 
4th, 1820, relating to the fees of the assistant justices, 
which vcrere the same as paid to the justices of justices' 
courts, in cases where more than twenty -five dollars 
was recovered. Section 6 gave cognizance to the as- 
sistant justices of all suits ui)on bail bonds, and 
" cognizances " taken in their courts by officers thereof, 
although the sum demanded exceeded fifty dollars. 

Section 7 made it unlawful for the constables, or 
marshals to appear and advocate for either plaintiff or 
defendant, in either the Marine or assistant justices' 
courts (Laws of 1820, ch, 160, pp. 142, 143). 
2 
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On the 27th day of Marcli, 1821, the Legislature 
passed an act repealing the 7th section of the act of 
April 7th, 1820, which prohibited marshals or con- 
stables to practice in these courts {LaiDS of 1821, ch. 
166, p. 166). 

In 1831 the Legislature passed an act giving juris- 
diction to Justice's Courts to grant attachments against 
debtors who are non-residents of the county, which, 
by section 20 of Lawi qf 1857, ch. 344, are applicable 
to the District Courts {Laws of\«Si, ch. 300, § 33). 

On the 16th day of May, 1837, the Legislature 
passed an act permitting executions to be issued out 
of these courts within two years after judgment, and 
stating the. manner of issuing the same, and returnable 
twenty days thereafter. Also, that a transcript of the 
process, pleadings, judgment, execution and return 
thereon, when subscribed and certified by the assistant 
justice, or his clerk, and a certificate of the county 
clerk indorsed thereon under seal of the Court of Com- 
mon Please, certifying to the official signatures, bhall be 
prima facie evidence to prove the facts therein con- 
tained. The 2nd, 3rd, and 4th sections of this act, re- 
lating to certioraris to the Superior Court, were super- 
seded by the provisions of the Code relative to appeals. 
By section 6, no process, suit, judgment or proceed- 
ings were to abate by the death, removal ftom, or va- 
cancy in office of any assistant justice. By section 7, 
the clerks of these courts had power to administer 
oaths, and, in case of his sickness or absence, the jus- 
tice had power to do so, and sign the clerk's name 
{Laws of 1837, ch. 461, p. 638). 

On the 2oth day of April, 1840, the Legislature 
passed an act that no action in these courts should 
abate or be discontinued by reason of the absence of 
any justice from court, on the return day of any pro- 
cess, or the adjourned day of any cause ; but the clerk 
had power to adjourn the action or cause for six days 
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at one time, and no further, unless by consent of the • 
parties to the suit {Laws of 1840, ch. 170, p. 123). 

On the 10th day of November, 1847, the Legislature 
passed an act that any person who shall knowingly 
and maliciously cause or procure any process is- 
sued from a Justice's Court in a civil suit, to be served 
upon any person whose religious faith and practice is 
to keep the seventh day of the week, commonly called 
Saturday, as a day set apart by divine command as 
the Sabbath of rest from labor, and dedicated to the 
worship of Gk)d, upon said day, or any process return- 
able said day, or any person who shall procure any 
suit pending against such person to be adjourned to be 
tried on said day, shall be guilty of a misdemeanor, 
and be subject to a fine not exc^ding one hundred 
dollars, or imprisonment not exceeding thirty days, or 
both {Laws oflMl, ch. 349, p. 462). 

On the 30tli day of March, 1848, the Legislature 
passed an act entitled '* An Act in relation to Justices' 
and Police Courts in the city of New York." The As- 
sistant Justices' Courts of the city of New York were 
abolished^ and the city was divided into six judicial 
districts, in each of which was established a court t6 be 
called '' The Justices' Court of the City qf New Torky 
The First, Second, Third and Fifth Wards, constituted 
the First Judicial District ; the Fourth, Sixth and Four 
teenth Wards, the Second Judicial District ; the Eighth 
and Ninth Wards, the Third Judicial District ; the Tenth, 
Fifteenth and Seventeenth Wards, the Fourth Judicial 
District ; the Seventh, Eleventh and Thirteenth Wards, 
the Fifth Judicial District ; and the Twelfth, Sixteenth 
and Eighteenth Wards, the Sixth Judicial District ; 
and a justice to hold the court in each of said districts 
was elected by the electors thereof, to hold office for 
four years. Their powers and duties were the same as 
possessed by the assistant justices of the city of New 
York, and they had jurisdiction over and authority to 
hear, try and determine, all actions of contract or tort, 
wh(»re the sum claimed or recovered did not exceed the 
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sum of one hundred dollars, and actions of replevin where 
the goods sought to be recovered did not exceed the sum 
of fifty dollars, and all suits by or against corpomtions 
of the city of New York, where the amount in con- 
troversy did not exceed one hundred dollars {Laws of 
1848, ch. 168, p. 249). 

On the 12th day of April, 1848, strange as it may 
appear, the Legislature passed an act, changing the 
name of these courts, and recalling them " The Assist- 
ant Justices^ Cmtrts in the City of New YorTc^^^ and 
their jurisdiction increased, as mentioned in section 59 
of the Code of Procedure of 1848 {being section 53 of 
the present Code) {Laws of 1848, ch. 276, p. 404). 

On the 11th day of April, 1849, the Legislature 
passed an act in which by title 7, chapter 2, of the act, 
the name of these courts were again changed, from 
*' The Assistant Justices' Courts in the City of New 
York" to " 77ce Justices^ Courts in the City of New 
York'' {Laws (/1849, ch. 438, p. 629). 

On the 11th day of April, 1851, the Legislature 
passed an act, amending section 3 of chapter 153, Laws 
of 1848, and empowered the mayor and board of al- 
dermen of the city of New York, or a majority there- 
of, on or before the 31st day of December, 1851, to ap- 
point a clerk of the Justices' Courts for each judicial 
district created by said act ; their compensation to be 
fixed by the common council, and not to be increased 
or diminished during their continuance in oflice — they 
held office for the period of four years {Laws qf 1851, 
oh. 147, p. 271). 

On the 17th day of April, 1861, the Legislature 
passed an act which gave the clerk of the Justices' 
Courts, by virtue of his office, power to take affidavits 
and administer oaths, with the like efi'ect as if he 
was a clerk of a court of record {Laws of 1861, ch. 
196, p. 370). 

On the 9th day of July, 1861, the Legislature passed 
an act dividing the Sixteenth Ward into two wards, 
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making north of Twenty-sixth-street the Twentieth 
Ward, which was to continae a part of the Sixth Ju- 
dicial District ; and the jurisdiction of the assistant 
justice for that district extended to, and embraced the 
Twentieth Ward hereby created (Lews of 1851, ch. 453, 
•p. 836). 

On the 11th day of July, 1861, the Legislature 
I)assed an act entitled '' An Act in relation to Justices' 
Courts in the city of New York," and farther amended 
chapter 163, Laws of 1848, as follows : 

Section 1 provided that the common council of the 
city of New York should provide the respective clerks 
of the Justices' Courts with a seal, with the arms of 
the State engraved in the center thereof, with the in- 
scription, "Justices' Court, First District (or whatever 
district it was), New York City ;" and which seal was 
to be the official seal of the court ; but provided, also, 
that these courts had no power to issue certificates of 
naturalization. 

Section 2 gave the justices power to issue commis- 
sions to take the testimony of witnesses residing out of 
the city and county of New York. 

Section 3 gave the power to any of the justices, in 
case of sickness, inability, or absence of any justice 
holding the same, to hold such court with the like 
power as the justice elected to hold the same. 

Section 4 provided for the issuing of executions on 
judgments rendered in these courts at* any time within 
five years after the rendition thereof, returnable not 
less than twelve, nor more than twenty days from the 
time of the issuing of the same. 

Section 6 provided that the clerk of each of these 
courts should collect and i-eceive all fees, and account 
for and pay them into the city treasury monthly, under 
oath, on the first day of the month, or within three 
days thereafter, and his salary was not to be paid until 
he should have so accounted and paid ; and he was to 
perform no service until he had received the legal fees 
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therefor. The jastices were not to receive to their own 
use any of the fees, or have any control over them. 

Section 6 repealed section 9 of chapter 153, Laws of 
1848, and authorized the board of supervisors of the 
city of New York to increase the salaries of the jus- 
tice's clerks selected and appointed under that act, and 
further provided how and when they were to be paid. 

Section 7 provided for the election of justices, and 
section 8 provided how the elections should be con- 
ducted (Laws of 1851, ch. 514, pp. 957, 95H). 

On the 11th day of July, 1861, the Legislature 
passed an act, in which (by section 4) these courts had 
jurisdiction in mechanic's lien cases in the district in 
which a building was situated, to the extent of the sum 
of one hundred dollars, where the amount claimed did 
not exceed one hundred dollars {Laws q/'1851, ch. 513, 
§ 4, p. 953). 

On the 5th day of March, 1852, the Legislature 
passed an act which provided that vacancies in the 
offices of Justices' Courts should be filled at the next 
ensuing election (Laws of 1852, ch. 54, p. 61). 

On the 16th day of April, 1852, the Legislature 
passed an act changing the name of these courts to 
''The District Courts in the city of New York'' 
(their present name), and altered the seal so as to read, 
** District Court, First District (or whatever district it 
was), New York City," the expense to be paid by the 
comptroller out of the city treasury. 

By section 2 it was provided that whenever any ac- 
tion pending in these courts had been commenced by 
the actual service of process, or where the defendant 
should have appeared in the action, either party might 
have the testimony of any witness who was about to 
leave the city and county of New York, and would 
probably continue absent when the testimony was re- 
quired, taken conditionally, to be used on the trial, in 
the same manner and with the like effect as provided 
by article 1, title 3, chapter 7 of the Revised Statutes, 
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entitled *'0f taking conditionally the testimony of 
witnesses within this State/' 

Section 3 provided for the salaries of justices and 
clerks, and that it should be the same as fixed by the 
board of supervisors by resolution passed on the 
2nd day of January, 1852 {Laws of 1852, ch. 324, 
p. 471). 

On the 12th day of April, 1863, the Legislature 
passed an act making it lawful for the District Court 
in the city of New York for the First Judicial District, 
to be held in rooms outside of the territorial limits of 
the said judicial district {Lawsofl&SB, ch. 206, p. 395). 

On the 21st day of March, 1854, the Legislature 
passed an act dividing the Sixth Judicial District of 
the city of New York, then composed of the Twelfth, 
Sixteenth, Eighteenth, Nineteenth, Twentieth, Twenty- 
first and Twenty-second Wards, by a line running 
through the center of Fortieth-street from the Hudson 
to the East River, and by a line running in a southerly 
direction from Fortieth-street through the center of 
Sixth-avenue to Fourteenth- street. 

Section 2 provided that the Twelfth, Nineteenth and 
Twenty-second Wards constituted and was known as 
the Seventh Judicial District of the city of New York, 
and the Sixteenth, Eighteenth, Twentieth and Twenty- 
first Wards remained and constituted the Sixth Judi- 
cial District for all civil purposes. 

Section 3 provided for the election of a civil justice 
by the people in and for the Seventh Judicial District 
thus created, at the annual election in November next, 
who should enter upon the duties of his office on the 
1st day of January, 1856, and should hold office until 
the 1st day of January, 1858, and his successor should 
be elected at the same time, for the same term, and in 
the same manner as was provided by law for the elec- 
tion of justices and police justices in the city of New 
York. 

Section 4 made it the duty of the common council 
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to designate the place or places where the justices for 
the said judicial districts should respectively hold their 
courts, aud for the manner of the appointment of their 
clerks, and the time in which they were to hold their 
respective offices {being the same as in section 3 of this 
act) {Laws o/1864y ch. 66, pp. 141, 142). 

On the 10th day of April, 1865, the Legislature 
passed an act authorizing the mayor of the city of New 
York and the members of the board of aldermen, of 
said city, or a majority thereof, to meet in convention 
when directed by the board of aldermen, or a majority 
of the members, and appoint the clerks of the District 
Courts in said ciiy. It should, nevertheless, be lawful, 
if the mayor, after a notice of eight days from the board 
of aldermen, should neglect t*) appear, for the members 
of the board of aldermen, or a majority thereof, to 
proceed and appoint the clerks of the said courts in the 
same maimer. 

Section 2 repealed all acts or parts of acts inconsist- 
ent with the provisions of this act, but nothing con- 
tained in this act was to be so construed as to aflfect any 
appointment or api)ointments heretofore made under 
the provisions of the acts of March 30th, 1848, and of 
April 11th, 1861 {Laws qf 1855y ch. 293, pp. 602, 503). 

Nothing further was done about these courts until 
the 13th day of April, 1857, when the Legislature 
passed an act entitle<l ^' An act to reduce the several 
acts relating to the District Courts in the city of New 
York into one act," The city was then divided into 
seven judicial districts, and complete provision made 
for the jurisdiction, powers, practice, and course of 
procedure of these courts, and rei)ealing all statutes, 
laws, and rules in any case provided for, or inconsistent 
with the act {Laws of 1867, ch. 344, p. 707). 

The various sections of this act, numbering eighty- 
two, are carefully set forth throughout this work. They 
are the/rame work of the laws of these courts, and are 
substantially the laws applicable to the District Courts 
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to the present day, with the exception of some amend- 
ments and additional laws enacted by tliQ Legislature 
since that year, of which we now give a summary, so as 
to show at a glance what changes have been made, 
although these various amendments and additions are 
aU set forth hereafter under the various sections of the 
laws of 1857, and are copied from and have been care- 
fully compared with the original law. 

A singular inconsistency took place upon the sub- 
ject of appeals from judgments of these courts. By 
section 76 of this act the appeal was to be taken to the 
Superior Court of the city of New York, and the act 
passed was to take effect immediately ; but this change 
was of short duration, for on the 17th day of April, 
1857, four days thereafter, it was again provided that 
the appeal should be taken to the Court of Common 
Pleas for the city and county of New York ; but this 
act did not take effect immediately, and consequently 
the Superior Court had jurisdiction of appeals from 
district courts for twenty-four days {Laws of 1857, 
ch. 723, § 21, p. 660). 

On the 18th day of April, 1857, the Legislature 
passed an act providing that thereafter justices of these 
courts should be elected on the first Tuesday of De- 
cember preceding the expiration of their respective 
terms of office {Laws of 1857, vol. 2, ch. 793, p. 761). 

On the 17th day of April, 1858, the Legislature 
passed an act taking away the jurisdiction in actions 
against the mayor, aldermen and commonalty of the 
city of New York. It also amended subdivision 2 of 
section 3 of ch. 344, Laws of 1857, p. 708. By that 
act no action could be brought on the charter, ordinance 
or by-laws of the corporation of the city of New York 
or a statute of this State, unless the penalty exceeded 
the sura of two hundred and fifty dollars, and by this 
amendment the jurisdiction was given of the same 
actions where the sum did not exceed two hundred and 
3 
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fifty dollars. The amendment consists simply of the 
word "7io</' the omission of which was an obvious 
error {Laws of 1868, ch. 334, p. 670). 

On the 12th day of April, 1860, the Legislature 
passed an act entitled '^An act to divide the Sixth 
Judicial District of the city of New York ;" and this 
district was divided into two judicial districts, the 
Eighteenth and Twenty-first Wards constituting the 
Sixth Judicial District, and the Sixteenth and Twentieth 
Wards constituting the Eighth Judicial District {Laws 
0/^1860, ch. 300, p. 519). 

On the Slst day of April, 1862, the Legislature 
amended the act of April 13th, 1857 {Laws of 1857, ch. 
334, p. 707), by increasing the jurisdiction of these 
courts in which the people of the State are a party, 
where such actions are brought by the overseers of the 
poor or the commissioners of public charities and cor- 
rections upon bastardy or abandonment bonds, where 
the amount demanded or recovered does not exceed five 
hundred dollars, and upon a recovery being had, in ad- 
dition to the costs, the court shall make an additional 
allowance of ten i)er cent, on the amount received 
{Laws (2/^1862, ch. 389, p. 712). 

On the 24th day of April, 1862, the Legislature 
passed an act entitled '' An Act in relation to the courts 
in the city of New York." 

By section 1 of this act no person is allowed to ap- 
pear as an attorney for any other person, receiving 
compensation therefor, unless he is a regularly ad- 
mitted attorney and counselor at law of the Supreme 
Court. 

Section 2 provides for the punishment to any person 
violating this act, and also makes provision to punish 
any judge of these courts who knowingly allows or 
permits any such person to practice. 

By section 3 the rules and regulations of the Supreme 
Court were made to apply to these courts as far as the 
same can be made applicable. 
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Section 4 changes the name of the constables of the 
city of New York to ^^ marshals qf the city of .New 
TorJc.^^ Each marshal to be a resident of the district 
wherein the court for, or to which he is appointed shall 
be located. 

Section 6 prorides for the bond of the marshals, 
which is to be in the penal snm of one thousand dol- 
lars, with two sureties, who shall be residents and 
owners of real estate in the county of New York to the 
amount of double the penalty of the bond to the 
mayor, aldermen and commonalty of the city of New 
York, to answer to them and to any parties that may 
complain, conditioned that such marshal shall well and 
faithfully execute the duties of said office of marshal 
without fraud, deceit or oppression. The sureties to 
justify in double the amount of the bond, which shall 
be delivered to the mayor for approval, who shall file 
the same within ten days after his approval in the office 
of the clerk of the Court of Common Pleas in and for 
the city and county of New York. The mayor must 
approve or reject the bond within five days after it shall 
have been presented. 

Sections 6 and 7 make provision for the prosecution 
of the marshal and his bond, and by section 7, these 
courts have jurisdiction of actions upon the bond of a 
marshal, provided the judge of the Court of Common 
Fleas orders the same to be prosecuted in any of these 
courts. 

Sections 8 and 9 make provision for the entry of 
judgment against any marshal or his sureties. 

Section 10 provides that in case the sureties on the 
bond pay the amount, or any portion thereof, the 
amount so paid sbaU be credited upon such bond. 

Section 11 provides that whenever complaint by any 
person against any marshal shall be made, and it shall 
satisfactorily api>ear that the marshal is guilty, he 
may be suspended from performing the duties of the 
office for such time as the mayor or judge of the Court 
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of Common Pleas may direct, or they may remove him, 
and appoint some other person as marshal in his place. 

Section 13 provides that the marshal must execute 
his bond as aforesaid within thirty days. 

Section 14 provides that all summons, attachments 
or warrants must be served by a marshal, except that 
the justice may designate some person to serve the 
summons and complaint. 

Section 15 provides for the fees of marshals. 

Section 16 provides for the opening of defaults, and 
the terms to be imposed. 

Section 17 enacts that sections 206 to 217, inclusive, 
of the Code of Procedure (as to claim and delivery of 
personal property), shall apply to these courts, except 
that the papers shall be served by the marshals, and 
that the jurisdiction extends to two hundred and fifty 
dollars. 

Section 18 repeals the laws relating to the election 
of constables, and enacts that the marshals shall be ap- 
pointed by the mayor, by and with the advice and con- 
sent of the board of supervisors of the county of New 
York, to hold office for three years, the marshals not to 
exceed thirty in number. 

Section 19 provides for the appointment of the 
clerks of these courts in the same manner. 

Section 20 amends section 13, subdivision 1 of the 
act of 1857 (ch. 344, p. 707), as to non- resident defend- 
ants, making the summons returnable against them in 
not less than two nor more than four days. 

Section 21 amends section 23 of the same act, so 
that when the plaintiff does not reside, or has no place 
of business or stated employment in the city of New 
York, before issuing a short summons he must file an 
undertaking for the payment of costs not exceeding one 
hundred dollars. 

Section 22 amends section 4 of the same act, relating 
to actions of which these courts have jurisdiction, and 
when they must be brought, by adding another section 
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(section 3), which is, that plaintiff not residing in the 
city and county of New York, must bring the action in 
the district where the defendant resides ; and when 
the defendant does not reside in the city and county 
in the district where the plaintiff resides ; where all the 
parties reside out of the county, the action may be 
brought in any district. 

Section 23 provides that no person who shaU have 
a place of business in the city of New York, shall be 
deemed a non-resident under the provisions of this act 
{Laws of 1862, ch. 484, p. 970). 

On the 20th day of April, 1863, the Legislature 
enacted that all proceedings had and process issued by 
these courts under the provisions of article 2, title 10, 
chapter 8, part 3 of the Revised Statutes, **0f sum- 
mary proceedings to recover the possession of land in 
other cases," shall be had, issued, and made return- 
able before the justice of the district in which the 
premises of which the possession is sought to be re- 
covered are situated, and the affidavit upon which the 
process was issued should be sworn to before and filed 
with the clerk or his deputy {Laws of 1863, ch. 189, 
p. 328). 

On the 5th day of May, 1863, the Legislature passed 
an act relating to ** Mechanics^ Liens ^'^^ in which, by 
section 4, these courts have jurisdiction in such actions 
where the aggregate of liens shall be less than five, 
hundred dollars {Laws oflseiS, ch. 500, p. 859). 

On the 23rd day of April, 1864, the Legislature again 
amended the act of 1857, by amending the latter por- 
tion of section 68 of that act, relating to the compensa- 
tion of the justices and clerks, which it enacts shaU be 
fixed by the board of Supervisors of the city and 
county of New York, and repealing all other provis- 
ions as to compensation {Lams of 1864, ch. 308, p. 738). 

On the 4th day of May, of the same year, the Legis- 
lature amended sections 11, 14 and 15 of ch. 484, 
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Laws of 1862, and conferred additional powers on the 
marshals of the city of New York. 

Section 11 is amended by leaving out the word 
mayor wherever it occurs, so that all complaints 
against any marshal shall be made to and acted upon 
by the Court of Common Pleas alone, and not by the 
Court of Common Pleas, or the mayor. 

Section 14 is amended by correcting some informal- 
ities in the commencement of the section, as contained 
in the act of 1862, and by adding that where a person 
is deputed to serve a summons and complaint, he shall 
not be entitled to any fees or other compensation, ex- 
cept the persons who serve process for the corporation 
attorney in the city of New York. 

Section 15 amends the provision for the fees of 
marshals, providing for fees in many otlier instances 
than mentioned in section 15 of 1862, and increasing 
the fees in every instance mentioned in the section of 
1862. It ends by enacting that the said marshals shall 
perform all other services required of them by law, 
without any fees or compensation whatever therefor ; 
and no fees, charges or other compensation shall be 
allowed to, or demanded or charged by, any of the 
said marshals, except as in this act provided {Laws of 
1864, ch. 669, p. 1311). 

On the 10th day of May, 1865, the Legislature 
amended the acts of 1848 and 1857, by amending the 
first section of each of these acts, although the act of 
1848 was repealed by section 81 of the act of 1857. By 
this amendment, however, the city of New York was 
divided into eight judicial districts, and the wards to 
comprise each of the several districts are then denom- 
inated. The following changes wero made : The Third 
District embraces the Eighth, Ninth and Fifteenth . 
Wards instead of the Eighth and Ninth Wards alone, 
as formerly. The Fourth District embraces the Tenth 
and Seventeenth Wards instead of the Tenth, Fifteenth 
and Seventeenth Wards as formerly. The First, Second, 
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Fifth and Seventh Districts were left as the laws of 1867 
made them, and the Sixth and Eighth Districts were left 
as the laws of 1860 made them. 

The districts therefore changed by this act were the 
Third and Pouri;h Judicial Districts {Laws o/18Q5y ch. 
888, p. 1897). 

On the 24i;h day of March, 1866, the Legislature 
passed an act extending the term of office of the justice 
and clerk of the District Court for the Eighth Judicial 
District in the city of New York, and to provide for the 
selection of the successors of said justice and clerk. 
The term of said justice and clerk was extended and 
continued by this act to the 31st day of December, 
1860, so that their term of office expired when the term 
of liie other justices and clerks of the District Courts 
expired. 

The 2nd secti<m of the act provides for the election 
of a justice of this district at the same time that the 
justices of the other District Courts are elected, to hokd 
office for six years. The section provides for the ap- 
pointment of a clerk of this court by the board of su- 
pervisors, to hold office for six years {Laws of 1866, ch. 
217, vol. 1, p. 471). 

On the 21st day of April, 1866, the Legislature 
passed an act authorizing and empowering the several 
justices of these courts to ai)point an officer for each 
court, to be known and designated as '* District Court 
Interpreter!^ to hold office during the pleasure of the 
court to which he is appointed ; they shall each receive 
an annual compensation of twelve hundred dollars 
(LawsqfimQ, vol. 2, ch. 745, p. 1593). 

On the same day the Legislature passed an act em- 
powering the magistrate, as provided for in title 10, 
chapter 8^ part 3 of the Revised Statutes (*' summary 
proceedings to recover possession of land"), in C/ases 
where a person shall continue in possession of demised 
premises, situated in the counties of New York and 
Kings, after the expiration of his term, without permis- 
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sioD of his landlord, to issue his summons as therein 
provided, but such summons shall not be returnable 
before the day following its service, except when said 
term expires on the 1st day of May, in which case the 
summons may be returnable on the same day {Laws qf 
1866, vol. 2, ch. 754, p. 1636). 

On the same day the Legislature passed an act that 
in all suits to recover for penalties brought in the name 
of the mayor, aldermen and commonalty of the city of 
New York in these courts, the summons may be served 
by any male person of the age of twenty -one years, 
who may be appointed in wilting for that purpose by 
the corporation attorney of the city of New York 
{Laws of 1866, vol. 2, ch. 758, p. Ii42). 

On the 22nd day of April, 1867, the Legislature 
passed an act entitled *' An Act for the further protec- 
tion of female employees in the city of New York," 
exempting no property now exempt by law, from l6vy 
or sale, under an execution, issued upon a judgment 
obtained in these courts for work, labor or services 
performed by any female employee, where the amount 
does not exceed fifteen dollars exclusive of costs. 

Section 2 provides that when an execution upon any 
judgment as above is returned unsatisfied, the clerk 
shall issue an execution against the person ; imprison- 
ment to be not longer than five days {Laws of 1867, 
ch. 616, p. 1399). 

On the 9th day of May, 1868, the Legislature passed 
and act amending title 10, chapter 8 of part 3 of the 
Revised Statutes, by adding thereto ten sections, viz : 
sections 65 to 64 inclusive, allowing owners and land- 
lords to apply for warrants to dispossess occupants 
using houses as bawdy houses, upon an affidavit setting 
forth such fact ; and upon such application and affidavit 
the magistrate shall issue a summons requiring the oc- 
cupants to remove forthwith, or show cause why they 
should not do so, and if no cause is shown a warrant 
is issued to remove the tenant or occupants. 
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Any owner or tenant of real property in the imme- 
diate neighborhood of other real property nsed or oc- 
cupied as a bawdy house or house of assignation for 
lewd persons may give written notice to the landlord or 
owner of the property so used, to make the applica- 
tion, and if he does not do so within five days after 
personal service of such notice upon him or his agent, 
with such application, or having made it, prosecute it 
in good faith, the owner or tenant giving such notice 
may make such application, in a manner similar to that 
already described, whereupon summons shall be served 
and the same proceedings shall be had as already men- 
tioned {Laws 0/^1868, vol. 2, ch. 764, p. 1724). 

On the 19th ddy of May, 1868,' the Legislature 
passed an act which made material alterations in the 
practice in summary proceedings to recover possession 
of lands. It amended section 30 of title 10, chapter 8, 
jmrt 3, of the Revised Statutes, as amended hy chapter 
460, of the Laws of 1861, so that the judge, justice, 
mayor or recorder, shall issue his summons to the ten- 
ant, on the affidavit of the landlord or lessor, and if the 
summons is issued on the same day, the term expires, 
or on the day next thereafter, the officer may direct 
such summons to be made returnable on the same day 
at any time after 12 o'clock noon, and before 6 o'clock 
in the afternoon. 

This law also amended section 32, of title 10, chap- 
ter 8, part 3, of the Revised Statutes, as amended by 
chapter 684 of the Laws of 1857, so that the summons 
shall be served by delivering a copy thereof to the ten- 
ant, at the same time showing him the original, or leav- 
ing a copy thereof with a person of mature age if the 
the tenant be absent from his residence, or if no such 
person be at the residence, then with some person of 
mature age on the premises, or connected therewith, 
and if no such person can be found, by affibdng such 
copy upon a conspicuous part of the premises. The 
Btimmons to be served two hours before the hour at 
4 
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which it is returnable, if it be made returnable on the 
same day on which it is issued, and if not, then it shall 
be served at least two days before the return day. 
The proof of service to state the exact time, name of 
person, if it can be ascertained, and the manner of ser- 
vice. 

It is made the duty of the person receiving the sum- 
mons to deliver the same to the tenant or his agent 
witliout avoidable delay (a copy of this section to be 
printed on the outside of every copy summons), and 
if the tenant cannot be found the person shall take the 
summons to the magistrate, who issued it, and inform 
him of the same. A violation of this section is a 
misdemeanor, and the punishmentTherefore is not less 
than thirty days or more than one year. By section 4 
of this act, chapter 754, of the Laws of 1866, page 
1593, relating to summary proceedings to recover pos- 
session of lands, was repealed. Section 47 of the same 
title, chapter, and part, of the Revised Statutes, is 
amended, so that the Supreme Court may award a cer- 
tiorari to examine any adjudication made, the proceed- 
ings not to be stayed by such writ, or any order. The 
judgment of the Supreme Court, general term to be 
final, unless an appeal is allowed by such court to the 
Court of Appeals {Lav>8 of 1868, vol. 2, ch. 828, p. 
1930). 

On the 28th day of April, 1869, the Legislature 
passed an act, dividing the Seventh Judicial District, 
and creating a new judicial district therefrom. 

The district was divided by running a line through 
the center of Eighty-sixth-street, from the Hudson to 
the East river. The Nineteenth and Twenty-second 
Wards are to remain and constitute the Seventh Judicial 
District ; and the Twelfth Ward is made and constitutes 
the Nintii Judicial District. The act then provided for 
the election of justices of the said districts at the same 
time, and in the same manner as provided for the election 
of justices of other districts, and makes provision for the 
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places to hold the courts, the clerks thereof, and the 
compensation of both {Laws of 1869, ch. 377, p. 864). 

The next day the Legislature passed an act with 
reference to juries in these courts, by which it is pro- 
vided that where both parties assent, or one party 
claims and the other assents (which is the same thing), 
the justice of the court shall order a jury of twelve 
men to be summoned to try the issue. It then pro- 
vides for the manner of summoning the jury, and that 
a jury fee of six dollars, and the oflficer's fee for sum- 
moning the jury shall be deposited {Laws ^1869* ch. 
410, p. 982). 

On the 26th day of April. 1870, the Legislature 
passed an act entitled ** An Act to make further pro- 
vision for the government of New York," generally 
called the '*Tax Levy," authorizing the mayor and 
cx)mptroIler to fix the salaries of the civil justices (or 
any or either of them) as they might deem the legal 
business of the respective districts to justify, not ex- 
ceeding the salary then paid to the police justices of 
this city {Laws of 1870, ch. 388, p. 888). 

On the eth day of May, 1870, the Legislature 
passed an act amending section 66 of an act entitled 
*' An Act to simplify and abridge the practice, plead- 
ings and proceedings of the cojirts of this State," 
{)assed April 12th, 1848, so that summary proceedings 
to recx)ver the possession of land may be brought be- 
fore any justice of these courts, without regard to the 
district in which the premises are situated, and the 
affidavits used in such proceedings may be taken be- 
fore any officer authorized by law to take affidavits. 
The justices are also respectively authorized to appoint 
a stenographer in their several courts, whose duty it 
shall be to take fall stenographic notes of all proceed- 
ings in trials had therein. He is to hold office during 
the pleasure of the justice, and to receive a salary 
of two thousand dollars x>^r annum out of the city 
treasury. 
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The act also provides that the clerks of these courts 
shall collect in all casets Id which a trial is had the 
sum of one dollar, in addition to the other fees 
authorized by law, to be paid into the city treasury in 
like manner with other fees collected by them {Laws 
of 1870, vol. 2, ch. 741, § 4, p. 1832). 

(This portion of the act is the present section 66 of 
the Code of Procedure (see WaiPs Code^ § 66, p. 89). 
This section was at one time, in effect, repealed by Laws 
of 1851, chapters 147, 196, and 514 ; and by Laws of 
1852, chapters 54 and 324 ; and by Laws of 1857, chap- 
ter 344, for which see the organization, &c., of these 
courts. The section is now restored as above stated.) 

On the 17th day of February, 1871, the Legislature 
passed an act, authorizing and directing the comp- 
troller of the city of New York to raise on bonds for 
the completion of the court house of the Ninth Judi- 
cial District, the sum of three hundred thousand dol- 
lars, or so much thereof as shall be certified by the 
commissioners, having in charge the erection of said 
building, to be necessary ; said bonds are to be entitled 
'^ Ninth District Court House Bonds of the City of 
New York," and to bear interest at the rate of not ex- 
ceeding seven per cent, per annum, and to be redeem- 
able in not less than ten nor more than fifty years, as 
the said comptroller shall determine to be for the best 
interests of said city {Laws of 1871, ch. 44, p. 54). 

On the 27th day of February, 1871, a similar act 
was passed, as above, for the completion of the Third 
Judicial District Court House {Laws of 1871, ch. 55, p. 
87). . 

On the 26th day of April, 1871, the Legislature passed 
an act, entitled *' An Act to amend and consolidate the 
several acts relating to the preservation of moose, wild 
deer, birds and fish." Section 36 of this act author- 
izes the justices of these courts upon receiving sufficient 
security for costs on the part of the complainant, 
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and sufficient proof by affidavit, that any of the pro- 
visions of this act have been violated by any person 
being temporarily within his jurisdiction, but not re- 
siding there permanently, or by any person whose 
name and residence are unknown, to issue his warrant 
for the arrest of such offender, and to cause him to 
be committed or held to bail to answer the charge 
against him, and upon receiving proof of probable 
cause for believing in the concealment of any game or 
fish mentioned in this act, during any of the periods 
prohibited, shall issue his search warrant and cause 
search to be made in any house, market, boat, car, 
or other building, and for that end may cause any 
apartment, chest, box, locker, crate or basket, to be 
broken open and the contents examined {Laws of 1871, 
eh. 721, vol. 2, p. 1678). 

On the 28th day of April, 1871, the Legislature 
passed an act by which the mayor, within ten days 
after the passage thereof, and every three years there- 
after, shall appoint thirty-five marshals, who shall hold 
their respective offices for the term of three years, from 
the 1st day of May, 1871 ; they shall possess all the 
powers and perform all the duties of the present mar- 
shals, and be subject to removal by the said mayor for 
cause. Any vacancy occurring in the office of marshal 
shall be filled by appointment by the mayor ; but any 
X)erson appointed to fill any vacancy shall hold office 
only for the unexpired term of the person in whose 
place he shall be appointed {Laws of 1871, ch. 804, vol. 
2, p. 1825). 

On the 29th day of May, 1871, the Legislature 
passed an act, entitled " An Act to allow farther costs 
in suits brought by workingwomen," by which these 
courts were given the power in actions brought by any 
female employee, or her parent or guardian, for the 
recovery of money due her for wages earned or ma- 
terials furnished, to allow to the plaintiff in addition 
to the costs now allowed, the sum of five dollars in ad- 
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dition to the amount recovered ; and in case the amount 
recovered exceeded the sum of ten dollars, an addi- 
tional allowance of ten dollars, whether the action is 
settled or tried. The act does not apply to domestic's 
or servants. 

Section 2 directs the clerks of these courts to tax 
these sums as costs, and to insert them in the judg- 
ment {Laws of 1871, vol. 2, ch. 936, p. 2161). 

On the 29th day of April, 1872, the Legislature 
passed an act, entitled '^ An Act relating to courts of 
record and other courts, in the city and county of New 
York." 

By section 1 of this act the justices of the District 
Courts were authorized to appoint a clerk and an as- 
sistant clerk in each of the District Courts, to hold 
office, x>erform the same duties and possess the same 
power as now prescribed by law. They are each to re- 
ceive a salary of three thousand dollars per annum, 
and the comptroller of the city of New York is author- 
ized and directed to pay their salary in monthly in- 
stallments out of the city treasury. Immediately after 
the justices have appointed their clerks, the term of 
office of the present clerks shall cease. 

Section 3 provides that these clerks, and all other 
attendants, shall receive no fees or compensations for 
their own use whatever for any services by them per- 
formed by virtue of their offices other than their sal- 
aries {Laws of 1872, ch. 438). 

All the foregoing acts and part of acts passed since 
April 13, 1857, are inserted in their appropriate place 
in the pages of this book. 
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AN ACT 

TO BEDUCE THE SETEBAL ACTS BELATIKO TO THE DISTRICT 
COURTS IN THE CITY OF NEW YORK INTO ONE ACT, 

Paesed April 13, 1857. Laws of 1857, ch. 344, p. 707. 

TOGETHER WITH THE BEYBRAL AMENDMENTS AND ADDITIONS THERETO, 

AND TO THE LAW OOYERNINO DISTRICT COURTS PASSED 

SINCE THAT TIME, TO WIT : 

Laws of 1857, vol. 2, ch. 793, p. 761. 

Laws of 1858, ch. 884, p. 570. 

Laws of 1860, ch. 800, p. 519. 

Uws of 1802, ch. 888, p. 712 ; and ch. 484, p. 970. 

Uws of 1868, ch. 189, p. 828 ; and ch. 500, p. 859. 

Laws of 1864, ch. 808, p. 788; and ch. 519, p. 1811. 

Laws of 1865, ch. 688, p. 1897. 

Laws of 1866, ch. 217, p. 471 ; vol. 2, ch. 745, p. 1598. 

vol. 2, ch. 754, p. 1686 ; and ch. 758, p. 1642. 
Laws of 1867, ch. 516, p. 1899. 

Laws of 1868, vol. 2, ch. 764, p. 1724 ; and ch. 828, p. 1980. 
Laws of 1869, ch. 877, p. 854 ; and ch. 410, p. 932. 
Uws of 1870, vol. 1, ch. 888, p. 888. 

vol. 2, ch. 741, p. 1882. 
Laws of 1871, vol. 1, ch. 44, p. 54 ; and ch. 55, p. 87. 

vol. 2, ch. 804, p. 1825 ; and ch. 721, p. 1678 ; and 
ch. 986, p. 2151. 
Laws of 1872, ch. 488. 

N. B. — ^The vaiioas amendments and additions appear in small cap- 
itals or UaUes, and the sections added by the authors according to the 
amendments, appear in brackets, thus [1.]. 

The People of the State of New lork^ represented 
in Senate and Assembly^ do enact as follows : 

Seetion 1. Nine Judicial Districts. 

The city of New York is divided into \nine'\ ju- 
dicial districts, in which there shall continue courts 
denominated district courts of the first, second, third. 
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fourth, fifth, sixtlf, seventh, eighth [and ninth] dis- 
tricts of that city respectively {A« ame7idedy Laws of 
1865, ch. 688, p. 1397; and Laws of 1869, ch. 377, 

p. 854). 

These coorts are not ^^ Courts of Justices of the Peace,** within the 
meaning of that phrase in the Code. Mills v. VTinslow, 8 Code Bep, 
44; S. C., 2 E, 2>. Smithy 18; and see Jackson v. Whedon, Id, 186; 
1 Id. 141; Dayis «. Hudson, 5 Ahb, Pr., 64; Thompson t>. Sutphen, 2 
K D, 8mith, 527; Boston Mills v. Bull, 6 Abb, Pr, N, S. 819; Boston 
Silk & Woolen MUls «. Eull, 87 Barb. 299, 805. 

Section 2. Districts. 

The districts mentioned in the first section of this 
act are as follows : 

1. The first district embraces the first, second, third 
and fifth wards. 

2. The second district embraces the fourth, sixth 
and fourteenth wards. 

3. The third district embraces the eighth, ninth and 
Jifteenih wards {as amended^ Laws of 1866, ch. 388, 
p. 1397). 

4. The fourth district embraces the tenth and seven- 
teenth wards (ew amended^ Laws of 1866, ch. 388, p. 
1397). 

6. The fifth district embraces the seventh, eleventh 
and thirteenth wards. 

6. The sixth district embraces the eighteenth and 
twenty-first wards {as amended^ Laws of 1860, ch. 300, 
p. 519). 

7. The seventh district embraces the nineteenth and 
twenty-second wards {as amended^ Laws qf 1869, ch. 
377, p. 854). 

8. The eighth district embraces the sixteenth and 
twentieth wards {as araended^ Laws qf 1860, ch. 300, 
p. 519). 

[9.] The ninth district embraces the twelfth ward 
{Laws qf 1869, ch. 377, p. 864). 

KOTES. 

Cluuiges. — As to the changes made in the several districts by these 
several amendments, see Chapter on Organization ; 
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Third District and Fourth >Pi8trict, p. 22/ 

Sixth District and Eighth District, p. 18. 

Seyenth District, p. 26. 

The First, Second and Fifth Districts have remained without any 
changes, and are created by Laui of 1857, ch. 844, p. 707. 

Third and Foarth DlstrlGts. In consequence of the changes made 
by the Laws of 1865, ch. 688, p. 1897, the following section was made 
a part of this law : ** § 8. The jurisdiction of the present justice of the 
district for the Third Judicial District shall extend over the Eighth, 
Ninth and Fifteenth Wards, hereby constituted the said Third Judicial 
District, and the jurisdiction of the present justice of the District 
Court for the Fourth Judicial district shall extend over the Tenth and 
Seventeenth Wards, hereby constituted the said Fourth Judicial Dis-' 
trict." 

Section 3. Jurisdiction. — Jiemoval to Court of 
Common Pleas. 

These courts have jurisdiction in the following ac- 
tions : 

1. In actions similar to those as provided by sec- 
tions fifty-three and fifty-four of the Code of Procedure, 
where the sum recovered shall not exceed two hundred 
and fifty dollars, notwithstanding the accounts of both 
parties may exceed four hundred dollars. 

Sections 58 and 54 of the Code of Procedure are as follows: 
Code, § 58. Justices of the peace shall have civil jurisdiction in 
the following actions, and no other: 

1. An action arising on contract for the recovery of money only, if 
the sums claimed do not exceed $100. 

3. An action for damages for an iigury to the rights pertaining to 
the person, or to personal or real property, if the damages claimed do 
not exceed $200. \ 

8. An action for a penalty not exceeding $900. 

4. An action commenced by attachment of property, as now pro- 
vided by statute, if the debt or damages claimed do not exceed $900. 

5. An action upon a bond conditioned for the payment of money 
not exceeding $200 ; though the penalty exceed that sum, the judgment 
to be given for the sum actually due. Where the payments are to be 
made by installments, an action may be brought for each installment 
as it shall become due. 

6. An action upon a surety bond taken by them, though the pen- 
alty or amount claimed exceed $200. 

5 
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7. An action on a judgment rendered in a coturt of justice of the 
peace, or of a justice^s or other inferior court in a city, where such ac- 
tion is not prohibited by section 71. 

8. To take and enter judgment on the confession of a defendant, 
where the amount confessed shall not exceed $500, in the manner pre- 
scribed by article 8, title 4, chapter 2 of part 8 of the Reyised Stat- 
utes. 

9. An action for damages for fraud in the sale, purchase or ex- 
change of personal property, if the damages claimed do not exceed 
9200. 

(See note as to subdivision 10 of this section.) 
Code, § 54. But no justice of the peace shall have cognizance of 
a civil action : 

1. In which the people of this State are a party, excepting for 
penalties not exceeding one hundred dollars. 

2. Nor where the title to real property shall come in question, as 
provided by sections 65 to 62, both inclusive. 

8. Nor of a civil action for an assault, battery, false imprison 
ment, libel, slander, malicious prosecuti<m, criminal conversation or 
seduction. 

4. Nor of a matter of account, where the sum total of the ac- 
counts of both parties, proved to the satisfaction of the justice, shall 
exceed four hundred dollars. 

5. Nor of an action against an executor or administrator, as such. 

• Section 71 of the Code of Procedure, referred to in subdivision 7 
above, is as follows : 

Code, § 71. Actions onjudgmenU^ when and how to he brought, 
^* No action shall be brought upon a judgment rendered in any court 
of this State, except a court of a justice of the peace, between the same 
parties, without leave of the court, for good cause shown, on notice to 
the adverse party , and no action on a judgment rendered by a justice 
of the peace, shall be brought in the same county within five years after 
its rendition, except in case of his death, resignation, incapacity to 
act, or removal from the county, or that the process was not person- 
ally served on the defendant, or on all the defendants, or in case of 
the death of some of the parties, or when the docket or record of 
judgment is, or shall have been lost or destroyed." 

Sections 55 to 62, inclusive, of the Code of Procedure, mentioned 
above in subdivision 2 of section 54, are as follows : 

Code, § 55. Answer of title to land. 

In every action brought in a court of justice of the peace, where 
the title to real property shall come in question, the defendant may, 
either with or without other matter of defense, set forth in his 
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answer any matter showing that such title will come in question. 
Such answer shall be in writing, signed by the defendant or his attor- 
ney, and delivered to the justice. The justice shall thereupon coun- 
terdgn the same and deliver it to the plaintiff! 

Code, § 56« Undertaking therein. 

At the time of answering, the defendant shall deliver to the 
justice a written undertaking, executed by at least one sufficient 
surety, and approved by the justice, to the effect that if the plaintiff 
shall, within twenty days thereafter, deposit with the justice a sum- 
mons and complaint in an action in the Supreme Court for the same 
cause, the defendant will, within twenty days after such deposit, give 
an admission in writing of the deposit thereof. 

Where the defendant was arrested in the action before the justice, 
the undertaking shall furthw provide, that he will at all times render 
himself amenable to the process of the court during the pendency of 
the action, and to such as may be issued to enforce the judgment 
therein. In case of fitilure to comply with the undertaking, the surety 
shall be liable, not exceeding one hundred dollars. 

Code, § 57. Suit before jtutiee to he diecontin/ued. 

Upon the delivery of the undertaking to the justice, the action 
beft>re him shall be discontinued, and each party shall pay his own 
costs. The costs so paid by either party shall be allowed to him, if 
he recovers costs in the action to be brought for the same cause in the 
Supreme Court If no such action be brought within thirty days 
after the delivery of the undertaking, the defendant's costs before the 
justice may be recovered of the plaintiffl 

Code, § 58. Proeeedingi \f undertaJdng not gif>en. 

If the undertaking be not delivered to the justice, he shall have 
jurisdiction of the cause, and shall proceed therein; nttd the defend- 
ant shall be precluded, in his defense, from drawing the title in ques- 
tion. 

Code, § 59. Proceedings if undertaking not given. 

If, however, it appear on the trial, from the plaintiff's own show- 
ing, that the title to real property is in question, and such title shall 
be disputed by the defendant, the justice shall dismiss the action, and 
render judgment against the plaintiff for the costs. 

Code, § 60. Sew action in Supreme Court; pUcdinge therein. 

When a suit before a justice shall be discontinued by the delivery 
of an answer and undertaking, as provided in sections 55, 56 and 57, 
the plaintiff may prosecute an action for the same causje in the Su- 
preme Court, and shall complain for the same cause of action only on 
which he relied before the justice; and the answer of the defendant 
shall set up the same defense only which he made before the justice. 
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Code, § 61. Cfotts of action in Suprems Court 

If the judgment in the Supreme Court be for the plaintiff he shall 
recover costs; if it be for the defendant, he shall recover coets, except 
that vpon a verdict he shall pay costs to the plaintiff, unless the judge 
certify that the title to real property came in question on the trial. 

CodCy § 62. Proceedings when severtd causes of action^ and ansteer 
of title as to one. 

If, in an action before a justice, the plaintiff have several causes 
of action, to one of which the defense of title to real property shall 
be interposed, and as to such cause the defendant shall answer and 
deliver an undertaking, as provided in sections 55 and 56, the justice 
shall discontinue the proceedings as to that cause, and the plaintiff 
may commence another action therefor in the Supreme Court. As to 
the other causes of action, the justice may continue his proceedings. 
All actions pending in any county court on the 7th day of May. 1858, 
in all cases in which a plea of title was interposed, in actions origin- 
ally^ commenced in a justice's court, are transferred to and vested in 
the Supreme Court, with full power and jurisdiction to proceed there- 
in, as if commenced in said Supreme Court, by reason of a plea of 
title having been interposed in a justice^s court in like cases. 

2. In an action apon the charter, ordinance or by- 
law of the corporation of the city of New York, or a 
statute of this State, wliere the penalty shall not ex- 
ceed two hundred and fifty dollars {as amended^ Laws 
0/1868, ch. 384, p, 569). 

Bastardy bonds. 

[8.] ''In addition to the jurisdiction now conferred 
by law upon the District Courts of the city of New 
York, they shall have jurisdiction of actions in which 
the people of this State are a party, where such actions 
are brought by the Overseers of the Poor or the Com- 
missioners of Public Charities and Correction in said 
city, upon bastardy or abandonment bonds, and the 
amount demanded or recovered does not exceed five 
hundred doUars ;" . . . {Laws o/1862, ch. 389, § 1, p. 
712). 

Bonds of marslial. 

[4.] *' Such justice [of the Court of Common Pleas] 
may order such bond [of the marshal] to be pros- 
ecuted in any of the District Courts in the city of New 
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York and said court shall have jurisdiction in actions 
brought on such bond . . . {Laws of 1862, ch. 484, 
§ 7, p. 972). (See Notes.) 

Sections 206 to 217 of the Code of Procedure, as to 
claim and delivery of personal property, applied. 

[5.] Sections 206 to 217 inclusive, of the Code of Pro- 
cedure, shall apply to the District Courts of the city of 
New York, except that in actions commenced in the 
District Courts all papers or other processes in such ac- 
tion shall be served by one of the marshals of the city 
of New York, and except that the District Courts of the 
city of New York shall have jurisdiction where the 
value of the property claimed does not exceed $260 
{Laws qf 1802, ch. 484, § 17, p. 970). 

Sections 206 to 217 of the Code are as follows: 

Code, § 206. Delivery o/penonal property. 

The plaintiff, in an action to recorer the possession of personal 
property, may, at the time of issuing the summons, or at any time 
before answer, claim the immediate delirery of such property, as pro- 
vided in this chapter. 

C«de, § 207. Affidavit and its requ^ites. 

Where a delivery is claimed, an affidavit must be made by tke 
plaintiff, or by some one in his behalf, showing, 

1. That the plaintiff is the owner of the property claimed (partic- 
ularly describing it), or is lawfully entitled to the possession thereof 
by virtue of a special property therein, the facts in respect to which 
shall be set forth ; 

2. That the property is wrongfully detained by the defendant; 

3. The alleged cause of the detention thereof, according to his 
best knowledge, information and belief; 

4. That the same has not been taken for a tax, assessment or fine, 
pursuant to a statute ; or seized under an execution or attachment 
against the property of the plaintiff; or if so seized, that it is, by 
statute, exempt from such seizure ; and 

5. The actual value of the property. 

Code, { 208. BequiHtion to marthal to take and ddiver the property. 

The plaintiff may, thereupon, by an indorsement in writing upon 
the affidavit, require the sheriff [marshal] of the county where the 
property claimed may be, to take the same from the defendant and 
deliver it to the plaintiff. 

Code, S 209. Security by plaintiff. 

Upon the receipt of the affidavit and notice, with a written under- 
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taking executed by one or more sufficient sureties approved by the 
sheriff [marshal], to the effect that they are bound in double the value 
of the property, as stated in the affidavit for the prosecution of the 
action, for the return of the property to the defendant, if return 
thereof be adjudged, and for the payment to him of such sum as may, 
for any cause, be recovered against the plainti^ the sheriff [marshal] 
shall forthwith take the property described in the affidavit, if it be in 
the possession of the defendant or his agent, and retain it in his cus- 
tody. He shall also, without delay, serve on the defendant a copy of 
the affidavit, notice and undertaking, by delivering the same to 
him personally, if he can be found, or to his agent, from whose pos- 
session the property is taken ; or if neither can be found, by leaving 
them at the usual place of abode of either, with some person of suit- 
able age and discretion. 

Code, § 210. Exemption to sureties. 

The defendant may, within three days after the service of a copy 
of the affidavit and undertaking, give notice to the sheriff [marshal] 
that he excepts to the sufficiency of the sureties. If he fail to do so, 
he shall be deemed to have waived all objection to them. When the 
defendant excepts, the sureties shall justify on notice, in like manner 
as upon bail on arrest. And the sheriff [marshal] shall be responsible 
for the sufficiency of the sureties, until the objection to them is either 
waived as above provided, or until they shall justify, or new sureties 
shall be substituted and justify. If the defendant except to the sure- 
ties, he cannot reclaim the property, as provided in the next section. 

Code, § 211. Defendant when entitled to re-ddivery. 
At any time before the delivery of the property to the plaintiff, 
the defendant may, if he do not except to the sureties of the plaintiff, 
require the return thereof, upon giving to the sheriff [marshal] a 
written undertaking, executed by two or more sufficient sureties, to 
the effect that they are bound in double the value of the property as 
stated in the affidavit of the plaintiff, for the delivery thereof to the 
plaintiff, if such delivery be adjadged, and for the payment to him of 
such sum as may, for any cause, be recovered against the defendant. 
If a return of the property be not so required within three days after 
the taking and service of notice to the defendant, it shall be de- 
livered to the plaintiff, except as provided in section 216. 

Code, § 212. Juttifieation of dtfendarWs sureties. 
The defendant's sureties, upon a notice to plaintiff of not less 
than two nor more than six days, shall justify before a judge or justice 
of the peace, in the same manner as upon bail on arrest; upon such 
justification, the sheriff [marshal] shall deliver the property to the de- 
fendant. The sheriff [marshal] shall be responsible for the defend - 
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ant's Boreties, until they justify, or until justification is completed or 
expressly waived, and may retain the property until that time ; but if 
they, or others in their place, fail to justify at the time and place ap- 
pointed, he shall deliver the property to the plaintiff. 

Code, § 218. Qmd^fieati&ns and jtu(t\fleation of sureties. 

The qualification of sureties, and their justification, shall he as 
are prescribed by sections 194 and 195 in respect to bail upon an 
order of arrest. 

Sections 194 and 195 are as follows: 

Code, § 194. QualificatwM of bail. 

The qualifications of bail must be as follows: 

1. Each of them must be a resident, and householder or free- 
holder, within the State. 

2. They must each be worth the amount specified in the order of 
arrest, exclusive of property exempt from execution ; but the judge, 
or justice of the peace, on justification, may allow more than two 
bail to justify severally in amounts less than that expressed in the 
order, if the whole justification be equivalent to that of two suficient 
bail. 

Code, § 195. Jfiiai/ieation of bail. 

For the purpose of justification, each of the bail shall attend be- 
fore the judge, or a justice of the peace, at the time and place men- 
tioned in the notice, and may be examined on oath, on the part of 
the plaintiff, touching his sufficiency, in such manner as the judgie, 
or justice of the peace, in his discretion may think proper. The ex- 
amination shall be reduced to writing, and subscribed by the bail, 
if required by the plaintiff. 

Code, i 214. Property^ haw taksn when concealed in btdlding or in- 
cheure. 

If the property, or any part thereof, be concealed in a building or 
inclosure, the sheriff [marshal] shall publicly demand its delivery. 
If it be not delivered, he shall cause the building or inclosure to be 
broken open, and take the property into his possession ; and if 
necessary, he may call to his aid the power of the county. 

Code, § 21 5« Property^ how kept. 

When the sheriff [marshal] shall have taken the property, as in 
this chapter provided, he shall keep it in a secure place, and deliver 
it to the party entitled thereto, upon receiving his lawful fees for 
taking, and his necessary expenses for keeping the same. 

Code, § 216« Claim ofpropert/y hy third person. 

If the property taken be claimed by any other person than the 
defendant or his agent, and such person shall make afiS davit of his 
title thereto and right to the possession thereof, stating the grounds 
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of Buc^ right and title, and eerre the same upon the sheriff [marshal J, 
the sheriff [marshal] shall not be bound to keep the property, or de- 
liver it to tbe plaintiff, unless the plaintiff, on demand of him or his 
agent, shall indemnify the sheriff [marshal] against such claim, by an 
undertaking, executed by two sufficient sureties, accompanied by their 
affidavits that they each are worth double the value of tbe property as 
specified in the affidavit of the plaintiff, and freeholders and house- 
holders of the CQunty. And no claim to such property by any other 
person than the defendant or his agent shall be valid against the 
sheriff [marshal] unless made as aforesaid ; and, notwithstanding such 
claim, when so made, he may retain the property a reasonable time 
to demand such indemnity. 

Code, § 217* Notice and affidavit^ when and where to heJUed, 
The sheriff [marshal] shall file the notice and affidavit, with his pro- 
ceedings thereon, with the clerk of the court in which the action is 
pending, within twenty days after taking the property mentioned 
therein. 

Mechanics^ liens. 

[6.] Where the aggregate of [mechanics'] liens shall 
be less than five hundred dollars, the said proceedings 
[mentioned in the act] may be had before any court, in 
the said city [New York] {Laws of 1863, c^i. 600, § 4, 
p. 869). 

Summary proceedings to recover possession of 
land. 

[7.] The District Courts of the city of New York 
shall have such jurisdiction as is provided by special 
statutes ; and proceedings under Article II., of Title 10, 
of Chapter 8, of Part 3, of the Revised Statutes, may 
be had before any justice of such- courts, without re- 
gard to the district in which the premises are situated 
{Laws o/'1870, vol. 2, ch. 741, § 4, p. 1832). 

(Being part of section 66 of the Code of Procedure. See, also, sec- 
tion 77 of the District Court act.) 

Oame laws. 

[8.] Any justice of the District Court of the city of 
New York, upon receiving sufficient security for costs 
from the complainant, and sufficient proof by affidavit 
that any of the provisions of this act have been vio- 
lated by any person being temporarily within his ju- 
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risdiction, but not residing there i)ermanently, or by 
any person whose name and residence are unknown, 
is hereby authorized to issue his warrant for the arrest 
of such oflfender, and to cause him to be committed or 
held to bail to answer the charge against him, and 
any such justice upon reoeiring proof of probable 
cause for believing in the concealment of any game or 
fish mentioned in this act, during any of the periods 
prohibited, shall issue his search warrant and cause 
search to be made in any house, market, boat, car, or 
other building, and for that end may cause any apart- 
ment, chest, box, locker, crate, or basket, to be broke 
open and the contents examined {Laws of 1871, 
vol. 2, ch. 721, § 36, p. 1678). 

Removal to Court of Common Pleas. 

3. In any action commenced in pursuance of this 
section, where the claim or demand shall exceed the 
sum of one hundred dollars, upon the application of 
the defendant the justice shall make an order removing 
the same, at any time after issue joined, and before the 
trial of the same, into the Court of Common Pleas in and 
for the city and county of New York, upon the defend- 
ant executing to the plaintiff an undertaking with one 
or more sufficient sureties, to be approved of by the 
justice of the court in which such action is commenced, 
to i)ay to the plaintiff the amount of any judgment that 
may be awarded against the defendant by the said 
Court of Common Pleas. 

Note% to SvMvoition 1. 

Amonnt. It will be observed tbat, by the language of subdiyis- 
ion 1 of section 8 of the District Court Act, the jurisdiction is to be 
ascertained not, as was once the case, by the amount claimed, but by 
** the 9um recovered,^'' The plaintiff may claim any amount, and if he 
does recover more than two hundred and fifty dollars, the court has 

Jurisdiction; but the plaintiff can in no case recover more than two- 
hundred and fifty dollars. Section 49, post, has provided for a case 
wliere more than two hundred and fdty dollars is found to be due, 
the excess may be remitted and judgment entered for the balance. 

6 
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Seetions 58 and 54 of the Code. Are sections 46 and 47 of the 
Code of Procedure as oriffinally passed in the year 1848. Section 58 
was respectively amended in the years 1849, 1851, I860, 1861, 1862 
and 1865. By Lam of 1860, ch. 181, p. 909 ; amended LaiM of 1865, 
ch. 616, p. 1291 ; a tenth subdivision was added section 58, giving 
justices' courts jurisdiction of actions to recover possession of per- 
sonal property claimed, the value of which, as stated in the affidavit, 
shall not exceed one hundred dollars. This tenth subdivision was di- 
vided into 18 subdivisions devoted to the proceedings which are ne- 
cessary to be adhered to in such an action. The Court of Common 
Pleas, in the case of Loomis v. Bowers, 22 How. Pr.j 861, held that 
this addition related exclusively to justices* courts, and not to the Dia- 
trict Courts. This decision was followed by this court in the case of 
Taylor v. Hatch, in the same book, p. 865. To obviate the effect of 
these decisions rendered in January, 1862, the Legislature passed an 
act April 24, 1862, making sections 206 to 217 of the Code of Pro- 
ceedure, relating to the claim and delivery of personal property appli- 
cable to the District Courts. (See subdivision [5] of section 8 of the 
District Court act). By failing to make section 277 and the 4th sub- 
division of section 289 of the Code applicable to these courts, a diffi- 
culty exists as to the judgment and execution in actions of ** claim 
and delivery ;'* but this difficulty was also experienced in courts of 
justices of the peace, but was removed as to these courts by LatD$ of 
1865, ch. 616, p. 1291. 

Notes to mMMtions 5 and 6 of section SSofthe Code. 

Bonds for money. The District Courts of the city of New York 
haVe not jurisdiction of actions on bonds conditioned for other tilings 
than the payment of money, except surety bonds taken by the court. 
Smith V, White, 2 Daly, 72. 

Surety bonds. That the said justices's court shall have coe- 
nizance of suits on surety bonds taken in the said court, and that all 
bonds which may hereaiter be taken upon the adjournment of any 
case shall be considered good and valid against the obligor or ob- 
ligors, although subsequent adjournments are had after the execution 
of such bond or obligation {Laws of 1818, § 148). 

Notes to stibdivision 7 of section 58 of tke Code, 

Actions on jasUce's Judgment. No action shall be brought on a 
justice's judgment, docketed in a county court, without leave of such 
court Lyon «. Manly, 82 Barb. 51 ; S. C, 10 Ahb. Pr. 847; 18 JSlw. 
Pr. 267. 

When leave must be obtained. When a judgment has been ren- 
dered in a District Co art, between the same parties, no action can 
be commenced upon it without leave of the court. Thompson v. 
Sutphen, 2 E. D. 8mUh, 527; Mills e. Winslow, Id. 18; S. C, 8 Code, 
44. 

When judgment has been obtained against two defendants upon 
a joint contract, but process served only on one of them, and judg- 
ment taken, to be collected of the joint property of both, or of the 
separate property of the defendant served, a second action may be 
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brongbt mgainst both defendants, alleging the recoyery of the former 
judgment, and setting out the joint obhgation, and serving process 
only on the defendant not served in the former action, and a like 
judgment obtained against the latter defendant The second action is 
not an action upon a judgment, within the meaning of section 71 of 
the Code. Keiuier is such an action superseded by section 875 of the 
Code. Deane «. Eldridge, 29 How. Pr, 218. 

Where leare need not be obtained. An assignee of a justice's 
judgment may set it off in an action against him, and without any 
leave of the court first obtained. Clark v. Story, 29 Ba/rb. 295. 

Bringing action without leave. Bringing an action upon a judg- 
ment, when it may be brought at all, without leave of the court, 
required by section 71 of the Code, is a mere irregularity, which may 
be waived by the opposite parties not taking the objection in time, 
or otherwise. It does not constitute any part of the cause of action. 
Lane «. Salter, 4 Bc^t, 280. 

The correct practice is to make a motion to set aside the summons 
and complaint, where an action has been commenced without leave, 
in a case where leave is necessary. Finch «. Carpenter, 5 Ahb, Pr, 
225. 

The plaintiff should be left to a motion, and leave to serve should 
not be granted nunc pro tunc upon the motion to vacate the proceed- 
ing, lb. In the foregoing case, the order was that the motion to set 
aside the summons and complaint should be granted, with costs^ 
unless the plaintiff should, within twenty days, give notice of a mo- 
tion for leave to bring the action nunc pro tunc; and if such notice 
was ^ven, then all proceedings of both parties to be stayed until the 
decision of such motion. 

PremimptiTe evldenee. A judgment obtained before any justice, 
in any suit commenced by warrant of attachment, when the defend- 
ant shall not be personally served with the attachment or summons, 
and shall not appear, shall be only presumptive evidence of indebt- 
edness in any suit that may be brought thereon, and may be repelled 
by the defendant ; nor shall any defendant in such case be barred of 
any set-off which he may have against the plaintiff. Law$ of 1881, 
ch. 800, § 39; being § 221 of 8 Rev. Stat. 5 ed. pp. 468, 464. 

Statute of limitations. Under the Code, the period limited for 
the commencement of actions upon a judgment or decree in any 
court, is twenty years, and this includes judgments in the marine 
and justice's courts. Conger v. Vandewater, 1 Ahb. Pr. N. 8. 126. 

Notes to ntbdwieion 8 of section dSofthe Oode. 

Beqnlsites of a judgment by confession. A iudgment by con- 
fession cannot be taken, unless the following requisites are complied 
with: 

1. The defendant must personally appear before the justice. 

2. The confession must be in writing, signed by the defendant, 
and filed with the justice. 

3. If the confession be for a sum exceeding fifty dollars, it shall 
be accompanied by the affidavits of the defendant and the plaintiff, 
stating that such defendant is justly indebted to the plaintiff in the 
sum named in such affidavit, over and above all just demands which 
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he has against him, and that rach confession is not made or taken 
with a view to defrand any creditor. 

Consent. After service of the summons, appearance of defend- 
ant, and consent to enter judgment, is not entering judgment by con- 
fession. Gates V. Ward, 17 Barb. 424. 

InsnlBdent statement. A judgment by confession entered upon 
a statement which is insufficient, but not impeached for actual fraud, 
is good as between the parties. Miller v, Earle, 24 N, T, 110. 

Justiee, fiatber-ln-law. A confession of judgment before a jus- 
tice who is father-in-law to the plaintiff, is illegal and yoid, on the 
ground of relationship. Chapin «. Churchill, 12 How. Pr, 867 ; Bald- 
win 9. McArthur, 17 Barb, 415. 

May be taken out of court. A justice of the peace has jurisdic- 
tion to receive a confession of judgment at the defendant's house, in 
the town of the justice's residence. Stone v, Williams, 40 Barb. 
822. 

Orer two hundred and fifty dollars. A judgment by confession 
for a sum exceeding two hundred and fifty dollars, is void. Qris- 
wold V. Sheldon, 1 Code B, N, 8, 261 ; Daniels f>. Hinckston, 5 How, 
Pr. 522. 

Persona! appearance. The personal appearance of the plaintiff 
before the justice, upon a confession, is not necessary, unless the 
judgment is for more than fifty dollars. The want of such appearance 
cannot be taken advantage of by the defendant. If the judgment is 
for more than filly dollars, it is necessary that both parties should 
penonaUy appear before the justice, to make the requisite affidavit. 
Edw. Tr, 8 ed. 118. 

Several confessions. A creditor having a demand exceeding fifty 
dollars, may take from hie debtor several confessions, each for a sum 
less than fifty dollars, to the full amount of his claim, and thus avoid 
the necessity of making the affidavits required by the statute. Cor- 
nell V. Cook, 7 Cow. 810. 

Speeifled snm. A judgment entered for such a sum as A, should 
award, is bad. the confession being made before the award is de- 
clared. A justice has no power to enter a confession for an uncertain 
and unliquidated amount. But a confession for the amount of a note 
described so as to l>e capable of being identified^ or for a sum to be 
ascertained by calculation, would be good. Nichols «. Hewitt, 4 
Johns, 428. The confession must also state how the indebtedness 
confessed arose ; and if there is more than one plaintiff or defend- 
ant, the affidavit should, in strictness, be made oy all of them, but 
this is not essentially necessary. 

And the fact that his docket is absent at the time and place of 
receiving the confession of judgment, will not affect his jurisdiction 
where the defendant actually appeared before him, and signed it in 
his presence. lb. 

Notes to subdivision 5 of section 54 of the Code. 

Executors and administrators may sue. Although executors and 
administrators cannot be sued, yet they may sue in these courts. If 
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tbey mei the defendant may plead a set-off, and if he prevail, may 
hare judgment against the plamtiffis in their representatire character ; 
which will be evidence of a debt established, to be paid in the course 
of administration, but execution shall not issue until directed by the 
muTogate who granted letters testamentary or of administration. 8 
Bmi. Stat. 5 ed § 54, p. 436. 

Obligors. An action against one of the obligors of a bond con- 
ditioned for the faithful execution of duties as administrator, is an ac- 
tion against the defendant personally, and may be commenced and 
prosecuted in these courts. O'Neill v, Martin, 1 K D, Smithy 404 ; see, 
nowerer, Hahony v. €^unter, 10 Aib. iV. 481. 

Notei to Beetion tifiofthe Code, 

This defense does not arise as often in the District Courts of the 
city of New York as in the justices' courts in the country. There are 
numerous decisions as to when the question of title arises under this 
section. A lai^e majority of the decisions are upon appeals from the 
decisions of justices of the peace (justices' courts), and they are not 
inserted here because they will seldom be needed by the District 
Court practitioner. We, however, insert a few which will be useful 
in cases which may arise in this city, referrifag the reader for others 
to WaWB Oodey p. 78 ; Voarhies^ Code, p. 64 ; Cowen^s TreatMe on Justtees* 
Oourti^ vol. 1, pp. 468 to 469; and vol. 2, pp. 272, 278, as to when it 
may be said title comes in question. 

Ownenhlp. Where the complaint alleges ownership, and the 
answer is a general denial, the title to real estate is in question. Main 
«. Cooper, 26 JVl T, (11 Smith) 180; affirming S. C. 26 Barb, 468. 

Title most be disputed. Uuless the title is disputed the justice 
will retain his jurisdiction ; although it may be necessary to establish 
such title in oider to maintain the action. Fredonia, &c. Plank R. 
Co. V. Wait, 2 Barb. 214, 217; Bellows t). Sackett, 15 Barb, 96 (102); 
Adams «. Rivers, 11 Id, 890; Brown «. Scofield, 8 Id, 289; Eoon «. 
Mazunn, 6 Hill, 44 ; 2 Wait Law dh Ft, 29, 80, 84. 

There being no issue as to title to land under the pleadings, and 
the only evidence on the trial, as to title, being an admission of 
ownership by the defendant, no question of title was raised. Eagle 
•. Bwayae, 2 Daly, 140. 

C#llater«l evidence of title. When evidences of title are intro- 
duced collaterally, the justice may receive them the same as other 
evidence, and retain his jurisdiction. Nichols v. Bain, 27 How, Pr, 
286; S,C.,A2 Barb. 868. 

In an action for iiguries arising from the defendant's negligence 
in not repairing the piei; in his possession, though some evidence be 
given to snow that he has parted with the title to the pier, the ques- 
tion of title is not raised so as to oust the district or justice's court 
of jurisdiction. Cannavan t>. Conklin, 1 Abb. Pr. N. 5. 271. 

Forfeiture. Where the complaint alleged a forfeiture, and prayed 
a recovery of possession, held that title must be shown to maintain 
the action, and hence the action could not be maintained in a justice's 
court. Snyder v. Beyer, 8 B. D. Smith, 285 (248). 

Trespass. In an action for damages for the bite of a dog, &c., if 
the defendant sets up that the plaintiff was a trespasser at the time 
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of the injury, it does not raise the question of title. Pierret e. Moller, 
Z E, D. amUh, 574. 

J«ii9dletion. Held ousted, in an action in the nature of trespass 
qna/re clauium under peculiar circumstances, when defendant justified 
under an alleged right of way across the premises. Hall v, Hodskins, 
80 Emt, Pr. 15. 

Tax OB wrong land. In an action to recover a tax paid by mistake 
by the plaintiff on a lot owned by the defendant, wnere the defend- 
ant's title was not disputed on the trial, held that thd title did not 
come in question. Nixon v. Jenkins, 1 Hilt, 818. 

When titie may be interposed. Title may be pleaded at any time 
before judgment, and when during the trial the defendant disputes 
the plaintiff's title, if the latter has shown title, it is the duty of the 
justice to dismiss the action. Weeks v. Strobbe, 86 How, Pr. 128; 
Hinds V, Page, 6 Ahb, Pr, -N. 8. 58; Main f>. Cooper, 35 If. T, (11 
SmiJtK) 180; affirming S. C, 26 Barb, 468. But see 2 Wait'9 Lam d 
iV. 245,246. 

2fbte$ to $eetion 56 of- the Code, 

Undertaking withont seaL The undertaking need not be sealed, 
or express a consideration. It must be executed by at least one suffi- 
cient surety. Thompson «. Blanchard, 8 N, T, (8 Comst,) 385 ; Seward 
«. Morgan, 4 Abb, Pr, K 5. 249; 8 C, 85 How. Pr, 487; 8 Keye8, 686; 
affirming 17 ^<n0. Pr. 894; Roberts v. Donnell, 81 JV. Y, (4 2X/f.) 446; 
8. C, I». Pr, K, a 4; reversing 8. C, 10 Abb. Pr, 454; Slack v. 
Heath, 4 E. D, Smith, 95. 

To remain with Justice* The proper course is for the justice to 
retain the undertaking until a breacli in its conditions, when it should 
be delivered to the plaintiffs. 2 Wait's Law d Pr, 249. 

Deposit with jnstlee. It is the defendant's duty to ascertain 
whether the summons and complaint in the new action have been 
deposited with the justice. The plaintiff need not give notice. Davis 
«. Jones, 4 How, Pr, 840; 8. C, % ('ode B, 68. 

Waiver. The plaintiff may waive a literal compliance with the 
statute, as where he receives the answer of the defendant without ob- 
jection. Wiggins V, Tallmadgo, 7 How, Pr, 404. 

Action on undertaking. Where the defendant failed to give writ- 
ten admission of service after deposit of the summons and complaint 
within twenty days, and action was brought on the undertaking, it 
was held that the court had no power to relieve the sureties by allow- 
ing the defendant to admit service. Davis v, Jones, 4 How. Pr. 840. 

Note$ to section 58 of the Code. 

Plea a BolUty, unless the undertaking is given. Little «. Denn, 
84 If. T, (7 Tiff,) 452 ; 8. C, 1 Keyee, 285 ; 84 How, Pr, 68. 

Ifotee to section 59 of the Code, 

No Jnrlsdictlon if title is in question, and the justice must dismiss 
the action. Further proceedings would be void. Gage «. Hill, 48 
Barb. 44. 

Diseontinnance on plea of title. When, in an action for rent in 
arrear, there is no privity of contract between the parties, so that the 
tenant is not estopped from controverting the title, — e. g,, where the 
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action is by an assignee of the lessor against the assignee of the 
lessee, for arrears of a perpetual rent reserred by a lessee in fee, — ^if , 
upon the trial, the plaintiff's claim is disputed, a justice of the peace 
is ousted of Jurisdiction. Ct, of AppealSylSQ2y Main v. Cooper, 25 
N. T. 180; affirming 8. C, 26 rBarb. 468. 

Consent of the parties will not confer jurisdiction. Btryker v. 
Mott, 6 Wend. 645. 

Where it appears on the trial that the title to real property is in 
question, and that such title will be disjmted^ consent of toe parties 
that the justice shall adjudicate on the disputed title, will not confer 
jurisdiction. Stryker 9. Mott, 6 Wend. 465 ; and see Powell v. Rust, 
1 Code B. N. 8. 172. To entitle the defendant to a dismissal, he must 
specifically object. Brown v. Scofield, 8 Barb. 289. 

For deeinons ae to seetions 60, 61 and 62 of the Oode, see the deeie- 
tone under theee eectianSy in Wait^e db Voorhieti' Codes. 

Notes to s/ubdicision 2. 

Against Mayor, Ac These courts have no jurisdiction in actions 
against the mayor, aldermen and Commonalty of the city of New 
l^rk. Xatr» of 1860, ch. 879, p. 645. 

Notes to subdivision [5], seetions 206 to 217 of the Code of Procedure. 

PreTious to April 24, 1862, the District Courts in the city of New 
York had no jurisdiction of actions to recover the possession of per- 
sonal property. Loomis «. Bowers, 22 How. Pr. 361. On the day 
mentionea, the Legislature passed an act making the above sections 
of the Code of Procedure applicable to these courts. See Notes to 
subdimsion 1, sections 58, H of the Code, pp. 41, 42. 

Property in another county* A District Court of the city of New 
York has jurisdiction of an action of claim and delivery of chattels 
unlawfully taken and detained by the defendant in another county. 
Boyd V. Howden, 8 2>a2y, 455. 

The object* The object of the proceeding is the recovery of the 
specific property ; and if, before the action is brought, the defendant 
unconditionally ofiere to restore the property, the object is already at- 
tained, and the proceeding under these sections is unnecessary. The 
offer is equivalent to a tender before action brought. Savage v. Per- 
kins, 11 How. Pr. 17. 

Possession. This remedy cannot be maintained against a party 
who has not in fact or in law the possession or control of the prop- 
erty claimed. Roberts v. Randal, 8 8anc^. 707; S. C, 8 Code B. 190; 
5 How. Pr. 827; Remen v. Nagle, 1 Code B. N. S. 219; 1 E. D. Smith, 
256; Savi^ t. Perkins, 11 How.Pr. 17; contra^ Drake «. Wakefield, 
Id. 106. See also Brockway t. Bumap, 12 Barb. 847; S. C, 8 How. 
Pr. 188; reversing 16 Barb. 809. 

Affidavit* The affidavit must state the facts bringing the prop- 
erty within the statutory exemption, where the sherifi takes the prop- 
erty under an execution. Spalding «. Spalding, 8 How. Pr. 297; 1 
Code R. 64 ; Roberto v. Willard, Id. 100. 

The fact of such exemption is sufficiently '* shown *' by ^* an alle- 
gation'* that the proi>erty]s so exempt; but mere belief that the 
troperty is so exempt, is insufficient, unless it be added that such be- 
lef is founded on a knowledge of the law or the advice of counsel 
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coffnizant of all the facta of the case. Id. An affidayit by the plain- 
tin that be is the *^ owner " of the property is sufficient, without set- 
ting out the facts proving, or the manner of such ownership. Bonn 
V, Robins, 1 Code A 62; Yandenburg v, Valkenburg, 8 Barb. 217. 

The facts should be so shown as that the court can say upon the 
facts, and the best apparent evidence of the facts, that a special 
property and right of possession are made out. If it appears that the 
eviaence of the facts rests in a writing that must be set forth as the 
basis of the conclusion, the substituted conclusion of the plaintiff 
himself will not do. Depew v. Leal, 2 Abb. Pr. 186. 

Amending. The court may give theplaintiff leave to amend his 
affidavit, or introduce new affidavits. To. An appearance in the ac- 
tion waives any irregularity in the affidavit. lb.; 1 Mno. iV. 215; 2 
Id. 241 ; 7 Cow. 866; 2 HiU, 862; Hyde v. Patterson, 1 Atb. Pr. 248; 
Roberts v. Willard, 1 Code R. 100. 

Judgment. Section 277 of the Code, prescribing the form of 
judgments in actions for the possession of specific personal property, 
IS not applicable to the distnct courts, but in sucn actions in those 
courts, judgment is to be entered in the mode prescribed before the 
Code, viz : m tile alternative that the plaintiff recover the possesnon, 
or the value, as ascertained on the trial, in case a delivery could not be 
had. Stauff «. Maher, 2 Daly, 142. 

• Undertaking. The sheriff must indorse his approval in writing 
on the undertaking. Bums t. Robbins, 1 Code B. 62. The undertak- 
ing can be altered, with the consent of the surety. lb. Further time 
may be allowed for the sureties to justify, on good cause shown, lb. 
Where the undertaking was signed by one Graham, who was de- 
scribed in the body thereof as the surety, and also by the plaintiff 
whose name was not mentioned in the body of the undertaking, hM^ 
that the sheriff might erase the plaintiff's name, and if he origihally 
required two sureties, the name of another surety might be added. 
lb. If an undertaking be not executed and delivered to the sheriff^ 
the proceedings will be irregular and void. It is not in the power 
of the sheriff to dispense with the undertaking. 18 Weihd. 581. An 
undertaking, under section 211, is not invalid because taken in the 
name of the plaintiff in the action. Slack v. Heath, 4 E. D. Smithy 
96 ; and see Decker «. Judson, 16 K T. 448. 

Section 211 applies only when the property is taken by the sheriff 
in the proper discharge of his duty, and not when the property is 
wrongfully taken. He can only take the property described in the 
affidavit of the plaintiff when the property is found in the possession 
of the defendant, or of his agent. King t>. Orser, 4 Duer^ 481. 

Marshal required to retain the property. During the three days 
allowed defendant within which he may make his election to hold the 
property himself (sections 210, 211), the sheriff is required to retain 
the property in his possession. If the defendant elect to hold it, the 
sheriff 18 still to retain possession until the defendant's sureties Jus- 
tify, unless he, the sherin, is willing to take the risk of such justifi- 
cation. The effect of the defendant's demand of the property within 
three days is, not to entitle the defendant to the property, but to pre- 
vent a delivery to the plaintiff Graham «. Wells, 18 How. Pr. 876. 

Jnstilleatlon of sureties. The time within which the defendant 
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is to proceed to have his sureties justify, is not limited. JTb, When 
ukon than two sureties justify, the whole justification must be equiv- 
alent to two sufficient sureties. Ih. 

Be-delirery. Where the defendant claims a re-delivery, and gives 
an undertaking under section 211, such undertaking is competent 
evidence to go to the jury to disprove an allegation in the answer that 
the defendant does not detain the property. It is for the jury to say 
how much weight such an undertaking is entitled to. Black o. Fos- 
ter, 28 Barb, 887. 

Security for oosts. In an action for the possession of personal 
property, brought by a non-resident plaintiflf, the defendant is en- 
titled, in addition to the undertaking required to be given in such 
actions, to have a bond for security for costs under the Revised 
Statutes. Boucher «. Pia, 14 Ahb. iV. 1. 

Discontinuance. In a case where the plaintiff had claimed the im- 
mediate delivery of property, and served the affidavit, notice and un- 
dertaking, required by sections 207, 208 and 209, the defendant ex- 
cepted to the sureties ; and, they omitting to justify, the defendant 
moved to have the action discontinued. The motion was denied, 
because the plaintiff might waive the return of the property and 
obtain judgment for its value. Manley v. Patterson, 8 Code Bep, 89. 

No restitution after re-delirery. There is no provision in the 
Code or any statute, for the restitution of the property to the plain- 
tiff after its re-delivery to the defendant under section 211. Hunt o. 
Moortry, 10 How, Pr, 478. At any time before the plaintiff is entitled to 
delivery, that is, at any time within the three days, the defendant may 
require the return, or his right to a return is gone. M'Oann v. Thomp- 
son, 18 Bno, Pr. 889. 

^hr further decUions, authorities and practice under these aeetionSy see 
Voorhies* Code, pp. 890 to 897, indusive. and Wanffs Code, pp. 871 to 
878, inehisvoe. Bee also the digests sinee the pvblieation of these Codes. 

Notes to stibdivision [6]. 

The following decisions were made under the Laws of 1858, ch. 518, 
) 4, p. 953 ; they apply, except in amount, which is now five hundred 
dolliurs. 

Aceonnt. In a proceeding in a District Court to enforce a me- ) 
chanic's Uen, it is no objection to the jurisdiction of the justice that 
the account between the parties exceed four hundred dollars, if the 
amount claimed by the plaintiff does not exceed one hundred dollars. 
Foley V. Gough, 4 E. D. Smith, 724. -^ - - - .. . 

Jurisdiction not exclnsiye. The jurisdiction of the inferior courts 7 
in mechanic's lien cases is not exclusive, but simply c^current with ( 
that of the Common Pleas. Plaintiff may prosecute in the Common 
Pleas, althouj^h for an amount less than one hundred dollars, subject \ 
only to the risk of paying his own costs, if his recovery does not ex- 
tend to fifty dollars. Jacques v. Morris, 2 E. D. Smith, (589. 

Nmes to subditision [7]. 

For the law and practice of summary proceedings to recover pos- 
session of land, see *•*• The Law and Practice on Proceedings by Land- 
lords to recover Possession of Demised Premises on the Kon-^yment 
of Rent, &c., by John Townshend, Esq." Also 2 Crary^s N. T. Prae. 
Spee. Pro. pp. 281-815. 
7 
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Bawdy houet, or houses of asslfpuiUoiu Ten sectloiii were added 
to title 10, of chapter 8. of Part m. of the RoTised Statutes, relating 
to summary proceedingii for the possession of lands (or to remote 
tenants), by Law$ of 1868, ch. 764, p. 1724. These sections state the 
manner of proceeding to dispossess tenants occupying houses being 
bawdy houses, or used for houses of assignation. See Chapter an Ore- 
oHon, OrganiaaUon and HUtary of theee CourU, pp. 24, 25, 26 ; also, 2 
Orary N, T, Pr, Spec, Pro, 767. 

The various acts of the Legislature relating to Summary Proceed- 
ings and the District Courts, are to be found as foUows : 

Laws of 1820, p. 176. 

Laws of 1842, ch. 240, p. 298. 

Laws of 1849, ch. 198, p. 291. 

Laws of 1851, ch. 460, p. 852. 

Laws of 1857, ch. 684, p. 509. 

Laws of 1862, ch. 868, p. 621 ; ch. 298, p. 499. 

Laws of 1868, ch. 189, p. 828. 

Laws of 1866, yol. 2, ch. 754, p. 1686. 

Laws of 1868, vol. 2, ch. 764, p. 1724 ; ch. 828, p. 1980. 

Laws of 1870, vol. 2, ch. 741, p. 1882. 

Notee to eection 8 subdivman S of the Dietrict OourU Act, 

Jnrisdietion arrested. Where, in an action in a district court in 
the city of New York, a defendant presents an undertaking to the 
justice, pursuant to chapter 844, section 3, Xatr« ^1857, for the pur- 
pose of removing the cause to the Court of Common Pleas, the juris- 
diction of the justice in the cause, except to adjourn, is arrested, until 
he has disposed of the new element thus introduced. Hogan v. Dev- 
lin, 2 Dalj/y 184. 

Reducing amount. Where a justice, after the filing of. such an 
undertaking, and before its approval or disapproval by him, enter- 
tained a motion by the plaintiff to reduce the amount of his claim, 
and thus, on the proof addu^d, gave a judgment for the plaintiff^ 
EM, that such judgment was erroneous, and will be reversed on ap- 
peal. Hogan V, Devlin, 2 IkUy, 184. 

Jiistiflcation of sureties. Although the act of 1857 does not, in 
terms, require the justification of sureties to an undertaking required 
to remove a cause into the Common Pleas from a district court, the 
undertaking is nevertheless subject to the approval of the justice, whp 
may adopt any reasonable mode of satisfying himself of the suffi- 
ciency of the sureties offered. 

Hence, where in an action in a district court, the defendant sub- 
mitted an undertaking to remove the cause into the Court of Common 
Pleas, and the justice required the defendant to produce his sureties 
for justification, and on examination one of them was rejected, as be- 
ing insufficient, and the cause adjourned, — Held, that a judgment ren- 
dered for the plaintiff on the adjourned day, on the failure of the de- 
fendant or his surety to appear, was regular and would be affirmed 
on appeal. Moon v, Thompson, 2 IkUp, 180. 

Justice may examine sureties on oaUi. That in all cases in 
which, according to the provisions of this act, security shall be re- 
quired, it shall be lawfhl. for the justice or clerk taking such se- 
curity, if he shall deem it necessary, to examine the person or per- 
sons who may be offered as security, on ooth, as to his or their suffic- 
iency to become such security. Lawi of 1818, { 120. 

bame issues on remorai. An action brought in a district court 
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cannot, after remoral to the Court of Common Pleas, be changed in 
its character, by that conrt, or by a referee. The issues created by 
the pleadings in the court below are those to be tried on its remoyal 
to this court, and it continues in all respects to be an action in a 
district court) the trial of which is to lie had in this court. The issues 
cannot be so changed that a subject not of original jurisdiction may 
be litigated ajninst the consent of one of the {mrties. 28 N, F. 672 ; 
Jf. r. Com. Flea9y 1867; Salter «. Parkhnrst, 2 iXz^, 240. 

G&Mrdl Notes. 

Authority and power. Inferior courts not of record, and not 
proceeding according to the course of the common law, are confined 
strictly to the authority giyen them, and take nothing by implication, 
but must in every instance show an express power. Jones v. Reed, 1 
Johns. Cos, 20; 4 Blacks. Com, 268; Rex f>. Whitean, 8 Burr. 1866; 
Ahem «. National Steamship Co., 11 Ahb. Pr. If. 8. 856. . 

Presnmptions* Nothing will be presumed against the jurisdiction 
of an inferior comrt 4 Oormt. 886; 12 Barb. 547; Reno v. Pinder, 20 
Jf. T. 298. 

Proof of Jurisdiction. The jurisdiction of the justice may be 
proved in a collateral proceeding in any of the following ways : 1. 
By the constable's return ; 2. By an entry on the jurtice's docket, 
made at the time ; 8. By direct evidence of the service ; 4. By the 
testimony of the justice, showing positively that the service was 

S roved before him. 4 Oonut. 886; 19 Wend. 477, 479; Reno ©. Pin- 
ar, 20 N. T. 298. 

The jurisdiction of the justice upon the commencement of an ac- 
tion by summons does not attach by mere service of the summons, so 
as to render a jud^ent given by him before the hour of return valid. 
He obtains junsdiction by the return of the summons, and the arrival 
of the hour at which he is authorised to give judgment. Sangen- 
dorph V. Shultz, 41 Barb. 102. 

The general nature of the justice's jurisdiction considered, and the 
distinction between the various modes in which it is obtaiued, con- 
sidered, lb. * 

To proceed on eleetion day. Where a summons in an action in a 
^stice's court is returnable on the day of a ^neral election, and there 
IS no appearance, the justice acquires no jurisdiction, not even to ad- 
jum tne proceedings to another day. People ex rd. Monday r. 
Schwartz, 8 Abb. Pr. if. 8. 895. 

Action by attachment. These courts cannot acquire jurisdiction 
to proceed to trial in an action commenced by warrant of attachment, 
unless the return of the officer serving the attachment shows a strict * 
compliance with the statute; especially where the defendant has not 
appeared. Marshal v. Cauty, 14 Abb. Pr. 287. 

Foreign corporations cannot be compelled to appear in a justice's 
court. But they may voluntarily appear and submit themselves to 
the jurisdiction of that. court as well as any other; and if the court 
in such case have jurisdiction of the subject matter, its proceedings 
thereon will bind the defendants. Paulding t. Hudson Manufactur- 
ing Co., 2 E. D. Smith, 88. 

The district courts in the city of New York have not jurisdic* 
tion of actions against foreign corporations which have a place of 



Digitized by 



Google 



62 THE DI8TBI0T OOUBTB IK KAW YORK. 

busineat in the city. Ahem t. The Natioiul Steftmahip Co., 11 Aid, 
Pr. N. 8, 866. 

(There is much doubt and dlTersity of opinion on this question. 
The same case was decided the other way (reported in 89 Mme, Pr. 
408, and 8 AUb. Pr. N, 8, 288) by Chief Judge Dalt and Judges 
Yak Bbuht and Lobw. They now stand reversed b^ the above deci- 
sion, in 11 Abb. Pr., in which Judge BonnrsoN dehvered a full and 
able opinion upon a re-argument on the merits of the appeal, and in 
which Chief Justice Daly concurred. Judge Loew, however, dis- 
sented, adhering to the former decisions ; and it appears from his 
opinion that the Court of Common Pleas has allowed two cases to go 
to the Court of Appeals upon this question, and said appeals are now 
pending.) 

Aetion on eontraet to dlsoontinne action. An action upon a 
promise to discontinue a suit is to be deemed an action upon a con- 
tract, of which a justice of the peace has jurisdiction, notwithstand- 
ing an averment in the complaint that the defendant falsely and 
fraudulently promised the plaintiflf that he would discontinue l^e ac- 
tion. Farrington e. BuUard, 40 Barb. 512. 

Action for fraud. Previous to the amendment of section 58 of 
the Code of 186S, justices of the peace had no jurisdiction of actions 
on the Code for fraud in obtaining a judgment. lb. 

Kallcious prosecution. The assistant justices* courts in the city 
of New York have no jurisdiction of actions for malicious prosecu- 
tions. 1 Johns. Cos. 180; Edwards v, Elbert, 12 Johns. 466. 

Married women. Where a married wonum carries on the mil- 
linery business upon her own account, and purchases goods upon 
credit for such business on her own account, an action may be 
brought against her the same as if she were unmarried, and a judg- 
ment recovered, and the amount collected by execution out of prop- 
erty belonging to her in her own right. Burton v. Beer, 21 How. Pr. 
809; and Elen v. Gibney, 24 Id. 81. 

The case in 24 How. Pr. was decided at the November, 1862, gen- 
eral term, Daly, Brady and Hilton, Judges, and was an appeal rrom 
*a judgment rendered by Justice Van Cott of the Fourth District 
Court. The appeal was argued in October, 1861, by J. Bolis Ritter- 
band, for plaintifEs, appellants, and Francis Byrne, for defendants, 
respondents, and the judges deliberated until November, 1862. A 
learned opinion, citing many authorities, was delivered by Chief Jus- 
tice Daly, from which it appears that the district court justice had 
dismissed the complaint evidently on the ground of want of jurisdic- 
tion in these courts in an action against a married woman. The 
judgment was reversed. 

In June, 1867, in the case of Salter v. Parkburst, 2 Daly, 240, the 
Court of Common Pleas general term decided that '^ District Courts in 
the city of yew York have no jurisdiction of an aetion brought to charge 
the separate estate of a married woman for a debt contracted by her wUh 
reference to stich estate.^^ The case had been removed to the Court of 
Common Pleas from the Sixth District Court, and the parties pleaded 
anew. A reference was had, and the ai>peal was from the judgment 
entered on the referee's report. The main question considered by the 
court on appeal was whether the pleadings could be changed or 
amended after removal. Judges BnABYand Cardozo wrote opmions. 
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The report does not mention who the other judge componng the gen- 
eral term was, or what he did. • The case of Klen v. Glbney, 24 5au>. 
iV. 81, is not referred to, and seems to have been entirely over- 
looked. Judge Bradt opens his opinion by saying district courts 
haye not jurisdiction; and the rest of his very brief opinion is de- 
voted to the question of changing the character of the action after 
removaL Judge Cardozo does not go into the question of jurisdic- 
tion at all, and his opinion is devoted to the question of interest on a 
running account. 

It would seem, therefore, that the case of Elen v. Gibney is 
still good law ; and that these courts have jurisdiction in actions 
against married women concerning their separate estate. The follow- 
ing decisions confirm this opinion. 

An action is not maintainable, under ^ the statutes of this State, 
against a married woman, to recover for articles sold to her, where she 
is not engaged in carrying on any trade or business, and has no sep- 
arate estate. Schmitt v. Costa, 8 Al)b. Ft N. 8, 188. 

To maintain an action against a married woman for goods sold and 
delivered, it must not only appear that she has separate property, and 
that she carries on a trade or business on her separate account, but 
that either (1.) She contracted the debt as the ftgcnt of her husband 
for the support of herself and children ; or, (2.) That the goods were 
sold to her with reference to her separate trade or business ; or, (8.) 
That she intended to charge her separate estate with the debt; or, (4.) 
That the consideration went to the direct benefit of her separate 
estate. Wood v, Sanchy, 8 Ikdy, 197. 

No Jniisdietlon of actions by seamen. By the act of March, 1819, 
section 2, it "was provided that the assistant justices' courts of the 
city of New York shall not have jurisdiction to hear and determine 
any action to be brought by any seaman or mariner, or other person 
belonging to any ship or vessel, for seamen's wages, particularly men- 
tioned and specified in Lawi of 1831, section 106 (2 B. L. 881) ; and 
this provision is stil] in force. Collins v. Underwood, 1 E. D. Smithy 
818. 

Section 4. In what district dctlon to be brought. 

An action of which these courts have jurisdiction, 
must be brought, — 

1. In a court held in the district in which either the 
plaintiff or defendant, or one of the plaintiffs or one of 
the defendants resides, unless all the plaintiffs or all 
the defendants reside out ol the city of New York, in 
which case the action may be brought in either of the 
said districts. If the justice be either a party to the 
action, or a necessary witness therein, or otherwise 
disqualified from trying the same, or there be a vacancy 
in the office of justice in that district, it may be com- 
menced in any district except the one in which such 
justice holds the court. 
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S. If the defendants be a corporation created by 
law, in a court held in the district in which the plain- 
tiff, or either of thera, reside, or in which it transacts 
its general business, or keeps an office, or has an 
agency established for the transaction of business, or is 
established by law, except the corporation of the city 
of New York, which may sue or be sued in either of 
said districts {Laws qfl857, ch. 344, p. 707). 

[3.] By plaintiffs not residing in the city and 
county of New Tark, in the district in which the <fe- 
fendant or one of the defendants residss^ and against 
a dtfendant or defendants not residing in said city 
and county^ in the district in which the plaintiff or one 
of the plaintiffs resides ; hut where all the parties re- 
side out qf said city and county^ the action may he 
hroughi in any district {Laws of 1862, ch. 484, p. 
976). 

[4.] No person who shall have a place qf husiness 
in the city of New TorJc^ shaU he deemed a non-resi- 
dtnt under the provisions qf this act {Laws of 1862, 
ch. 484, p. 976). 

HfoUi to mtbdwinon 1. 

Both non-residents. Though both parties are non-residents of 
this city, these courts have jurisdiction. Evans v. Wood, 15 Ahb, 
Pr. 416. 

Yfrong district. A judgment obtained in the wrong district 
cannot be reversed on appeal, on the around that the action was com- 
menced in the wrong district. Fairbanks v, Corliss, 1 Ahb, Pr. 454 ; 
8 B. D. 8fnUh^ 682. Unless the objection is taken at the trial, it is 
waived. See section 45, poit, 

. Jnstlee a partj. The justice cannot sit in any case in which he 
has a direct interest (11 Johns. 76) ; or in which he is related to the 
parties (17 Id. 188) as father-in-law (18 Id. 191 ; Chapin e. Churchill, 
12 Hmo. Pr. 867), or son-in-law. 19 Johris. 172. 

Jnstiee a witness. Where an affidavit is made for the purpose of 
removing an action from before a justice, on the ground that he is a 
material witness for the party applying, it must show that the justice 
is a n^ee$9arff as well as a material witness ; and the justice has a right 
to judge of its sufficiency. Young v. Scott, 8 EiU, 82 ; Murtha f . 
Walter, 2 8aM^. 517; Board of Saratoga v. Doherty, 16 How. Pr. 46. 
See, also, notes to { 45. 

Jnstiee a oonnseL Where the justice who rendered the jud^ent 
had been counsel for the plaintiff in a suit before another justice for 
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the same matters declared for before himself, but, on application, 
refused to dismiss the action, — Held, that the judgment snould be 
reversed. Delatoare Co, Ot,, 1861, Carrington «. Andrews, 12 Ahb, Pr, 
848. 

Law partner of justice cannot practice before justice. 8 Ao. Stat. 
5 ed. S 5, p. 465, as amended, Lawt of 1864, ch. 421, p. 1006. 

UTotM to mbdinsion 2. 

Corporation. Under 1 LatoM of 1857, p. 707, { 4, subd. 2,— which 
provide that if the defendant be a corporation created by law, the 
action is to be brouffht in a court held in the district in which the 
plaintiff resides, or the defendant transacts its general business, or 
keeps an office, or has an agency established for the transaction of 
bu9iness, — ^it must, on appeal from a judgment against a corporation, 
be assumed, in the absence of proof to the contrary, that the plain- 
tiff resided in the district in which the action was brought, ana that 
gives the justice jurisdiction. The plaintiff may brinff his action 
either in the district in which he resides, or the defendant, being a 
corporation, in one in which it transacts its general business, or has 
an agencv established for the transaction of business, or keeps an 
office. Tiie limit is not to a district in which the eeneral business is 
transacted. It is enough that there is an agency for the transaction 
of business, or that the defendant keeps an office. Jay e. Long 
Island R R. Co., 2 Daly^ 401. 

yatei to mbdiviiion [8]. 

DismisBal. The statute is imperative that when it app^rs on 
the trial in a district court that the defendants are not residents 
of the city of New York, and that the plaintiffs are residents, but 
not of the district in which the action Was brought, the complaint 
must be dismissed. And it does not alter the rule that the objec- 
tion was not taken by answer, and only after the plaintiff had rested 
his case. McEee v. Oliver, 2 Dalyy 881. 

NotM to ntbdiviiion [4]. 

BasiBesii. Under the amendment to the act of 1857, passed in 
1862 (Xaf^f 0/1862, p. 970, $ 28),-— which provides that '' no person who 
shall have a place of business in the city of New York, shall be 
deemed to be a non-resident under the provisions of this act," — ^it is 
not necessary that a corporation defendants should have a place 
where their general business is transacted. It is sufficient, if, in the 
language of the statute, they have a place of business. Whatever 
would be sufficient to place a natural person within the purview of 
the statute, must be enough to include a corporation when a de- 
fendant. Jay 9. Long Island R. R. Co., 2 Dalj/y 408. 

[Section 5.] Election of justice. 

In each of the said districts there shall be a Justice, 

to hold the court in said district, wlio shall be elected 

by the electors thereof, in the manner prescribed by 

law {Laws of 1865^ ch. 688, latter part of § 8, p. 1398). 

Comtltotlon. ** Inferior local courts of civil and criminal juris- 
diction may be established by the Legislature in cities ; and such 
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courts, except for the cities of New York and Boffislo, shall have md- 
form organization and juriBdiction in such cities.'' Ch n i tU uU o i^ art. 
VI. §14. 

^* AH judicial officers of cities and yillages, and all sdch judicial 
officers as may be created therein bT law, shall be islected at such 
times and in such manner as the Legislature may direct. Cknu^Uutiiom^ 
art. VL S 18. 

Election. By the LatM of 1857, vol. 2, ch. 798, p. 761, the justices 
of these courts were to be elected on the first Tuesday of December 
preceding the expiration of their respectiYe terms of office. 

Third and Fourth District Courts, In consequence of the changes 
made in the boundaries of these districts, by Laws of 1865, ch. 688, 

J>p. 1897, 1898, section 8 of this law makes the junsdiction of the 
ustices of these districts according to the changes made, and section 
4 of this law is as follows : 

'* Nothing in this act contained shall be construed to in any way 
interfere with or shorten the term of office of any police justice or 
justices of the District Courts in said city." 

Serenth and UtmK i i District Courts. A civil justice shall be 
elected in and for each of said dbtricts thus created, at the annual 
election in December next, who shall enter upon the duties of his 
office upon the first day of January, 1870, and shall hold his office 
until the first day of January, 1876; and their successors shall be 
elected for the same term, and in the same manner as is now provided 
by law for the election of justices and public magistrates in the city 
of New York. Zaw«o/1869, vol. 1, ch. 877, { 8, p. 854. 

Eighth District Court. ** At the next charter election to be held 
in the cit^ of New York, a justice shall be elected for the said Eighth 
DlBtrict, in the same manner as the law now directs the justices of 
the district courts in the city of New York to be elected, and shall 
hold his office for six years, fi^om January 1, 1861." Laios of 1860, ch. 
800, § 4, p. 519. 

There shall be elected at the charter elections to be held in the 
city of New York next prior to the first day of January, 1870, in the 
same manner as the law now directs the justices of the district courts 
in the city of New York to be elected, and once in every six years 
thereafter, a justice of said district court for the Eighth Judicial Dis- 
trict in said city of New York, who shall hold his office for six years, 
and shall enter upon the duties of his office upon the first day of Jan- 
uary next after his election. LaM% of 1866, vol. 1, ch. 217, i 2, p. 471. 

Section 6. QuaZification of justices. 

Tliere is a justice of each of these courts elected by 
the electors of the district in which it is established, 
under a special statute of this State, and yacancies are 
fiUed under like statutes ; he must be a resident of the 
city and county of New York, and must be, at the time 
of his election, of the degree of a counselor at law of 
the supreme court of this State ; but the latter qualifi- 
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cation shall not apply to the justices now in office dur- 
ing their present term of office. 
(See, also [{ 6] arUey p. 55.) 

[§6.] Compensation of Jy^tices. 

The mayor and comptroller are hereby authorized to 
fix the salaries of the civil justices of said city (or any 
or either of them) as they may deem the legal business 
of the respective districts to justify, not exceeding the 
salary now paid to the police justices of said city (Laws 
of lff70, vol. 1, ch. 383 ; An Act to make further provi- 
sion for the government of city of New York, miscel- 
laneous items, p. 888). 

NOTES. 

Serenth and Ninth Districts* The said civil justices of said 
courts shall receive for their services the same compensation as the 
justices of the other district courts in said city, and shall have the 
same ^wers, perform the same duties, and be subject to all the legal 
provisions now existing in relation to the district courts in the city of 
New York (Lam of 1869, vol. 1, ch. 877, { 5, p. 854). 

Eighth District. The justice and clerk of said court shall receive 
for their services the same compensation as the justices and clerks of 
the other district courts in said city receive, ana shall have the same 
powers, perform the same duties, and be subject to all the legal pro- 
visions now existing in relation to the district courts in the city of 
New York. Law$ of 1860, ch. 800, { 5, p. 619. 

Section 6. What Justice to hold Court, and wJien 
Clerk may adjourn. 

The justice elected in each district must hold the 
court therein ; or if his office be vacant, or if he be ab- 
sent from the usual place of holding his court, or unable 
from illness to hold the same, it may be held by a jus- 
tice elected in another district ; and whenever the justice 
fails to attend, the clerk may adjourn in the same man- 
ner as the justice might have done. 

See, also, section \tj, page 5$^ and section 43, post, 
v>7ien the justice is a witness or is disqualified to try 
the cause. 

8 
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Absenee of Jnttfee. Where the iction is tried before a joitioe of a 

district other than the one in which the court ii held, the return <m 

, appeal must show affirmatiyelY that the justice of the district was at 

the time absent from the UBual place of holding the court, or unable 

to hold it from illneas. Reed v. Worth, 2 HiU. §81. 

Section 6 of this act must be strictly construed, and the facts 
authorizing its exercise must appear bj the return, ib. 

Holding court In another district. The non-attendance of the 
justice before whom the action is commenced, at the adjourned day, 
operates as a discontinuance, and the subse<mentproceeding8 before 
another justice are coram nan judiee and yoid. The justice acquires 
no jurisdiction. That it is not the case of a Toluntary appearance of 
the parties within section 10, in/ra^ because the pleading were put in 
before a justice of a district other than the one who tried the cause. 
Id. 

There is great doubt whether a justice can in any case proceed with 
a cause commenced before him at a place outside of the district fow 
which he is elected without rendering his subsequent proceedings in 
the action yoid. Lam of 1857, {$ 1, 4, 6, 7; Burckle e. Elkhart, 8 
CofMt, 182; Coke on Litt. 125, a, b. 

This query seems to be answered by sections 1, 4, 6, 7 of the district 
court act in the negatiye. See also Burckle t. Elkhart, 8 Oomit. 182 ; 
Coke on LUt. 125, a, h; La/w$ of 1860, ch. 800, { ^t P- 519, as to 
Eighth District Court. 

To attach witness. Of the power of justices to hold court open for 
the return of an attachment against a witness, see Board of Excise v. 
Sackrider, 85 Jf. F. 154. 

A^fonmment by clerk. The power of the clerk to adjourn, in the 
absence of the justice, at the time to which the trial has been ad- 
journed, to further adjourn it without the consent or appearance of 
the parties, cannot be exercised until the arriyal of the hour at which 
the trial had been fixed to take place. Law9ofl^(i^ cb. 170, p. 128; 
Mayor of New York «. Husson, 2 HiU. 7. Where on the day fixed 
for the trial, but belore the hour appointed, and after the justice had 
left the court for the day, the clerk, without the knowledge of the 
de^ndant, sdjoumed the cause to a future day, at which time, the 
defendant not appearing, the plaintifi proceeded to trial and judgment, 
held^ that the adjournment by the clerk being unauthori^d, it 
operated as a discontinuance of the action, and, at the time of the 
trial, the cause was out of court, and the justice had lost jurisdiction 
to proceed. Id, 

In the absence of the justice on the return day of process, or upon 
any day to which a cause shall haye been adjoumeo, the clerk may 
direct an adjournment to such time as the justice may be in attend- 
ance, not exceeding six days. Such adjournment by the clerk is sufGl- 
cient, if stated by him to either party in attendance at the time and 
place where the same is made, although the entry thereof upon the 
minutes be made subsequently by the justice himself. Reofield o. 
Florence, 2 E, D, SmUh, 840. 

Mo power to Join Issue. Upon the return of a summons the clerk 
has the power, in the absence of the justice, to adjourn the cause, but 



Digitized by 



Google 



OOUKTS, WHEBE KELD. 69 

not to join inne. Meech t. Brown, 1 BiU, 957 ; Lowm of 1640, ch. 170, 
p. 128. 

Demandinf a Jnry. In the absence of the justice and adjournment « 
by the clerk, the proper time for demanding a jury is not upon the 
return day, but after joining issue, on the day to which the cause had 
been adjourned. Id, 

Section 7. Cmcrts^ where to he held. 

These courts must be held at the places in their re- 
spective districts, now or hereafter appointed by the 
corporation of the city of New York (except the court 
in the first district, which shall be held therein, or may 
be held in such rooms as may be provided therefor by 
said corporation, in the park of said city, and when so 
provided, shall be deemed within the first district for 
the purposes of this act), at such hours in every ju- 
dicial day, or as often as the respective justices may 
direct, and must continue in session as long as the 
public interest requires (see, also, § 66, post; and [§ 5,] 
AfUe^ 65). 

KOTBS. 

The same exception as to the First District Court was in force in 
1858 (See Lawi of 1858, ch. 206, p. 805). 

niird District Conrt House. **An Act to proyide for the com- 
pletion of the court house in the Third Judicial District in the city 
of New York." Passed February 27, 1871 {Law9 of 1871, vol. 1, ch. 
55, p. 87). 

Eighth District Court. '* The comptroller of said city shall pro- 
cure, or cause to be procured, a suitable place within the said Eighth 
District, as herein described, for holding a court, which shall be held 
in the place so designated " {Law$ of 1860, ch. 800, $ 2, p. 519). 

Serenth and Ninth District Courts. It shall be the duty of the 
common council to designate the place or places where the justices 
for the said several judicial districts shall respectively hold their 
courts {LaiD9 of 1869, voL 1, ch. 877, { 4, p. 854). 

Ninth District Court House. " An Act to provide for the com- 
pletion of the court house for the Ninth Judicial District in the city 
of New York.»' Passed February 17, 1871 {Lawi of 1871, ch. 44, 
p. 54). 

SeetloH 8. Official seals. 

These court* have official seals furnished at the ex- 
pense of the city of New York, on which are engraved 
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the arms of the State of New York, and the words 
** First District Court" (or whatever district it may 
be), "New York city;" but nothing herein contained 
shall authorize such courts to issue certificates of natu- 
ralization. 

NOTE. 

Seals were first provided for these courts by Latos of 1851, ch. 514, 
{ 1, p. 957. 

Section 9. Appearance in person or by attorney. 

Parties in these courts may prosecute or defend in 
I)ers^>n^QrJby agent or attorney, except that the con- 
stablawnoserved the summons, warrant, attachment or 
jury process, cannot appear and act on the trial in be- 
half of either party. 

[1.] No person shall ask, demand or receive, directly 
or indirectly, any compensation for appearing as attor- 
ney in any of the courts of the city and county of New 
York, nor be permitted to make it a business to prac- 
tice as an attorney in any of said courts, unless he shall 
have been regularly admitted by the Supreme Court of 
the State of New York, to practice as an attorney and 
counselor in all the courts of 'this State {Laws of 1862, 
ch. 484, p. 970). 

[2.] Any person violating the provisions of this act 
shall be guilty of a misdemeanor, punishable by not 
less than one month's imprisonment in the county 
prison, or by a fine of not less than one hundred dol- 
lars, or more than two hundred and fifty dollars, or by 
both such fine and imprisonment; and any judge of 
said courts, who knowingly allows or permits any per- 
son not regularly admitted to practice in the said courts, 
shall be guilty of a misdemeanor, punishable in the 
same manner as herein provided ; but this act shall not 
prohibit any person from appearing in his own behalf 
in any of said courts. lb. 
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NOTB8. 

Attorney's aothority to appear. The attorney who appears for the 
plaintiff is not bound to produce his authority^ unless required by the 
defendant (Silkman v, Boiger, 4 E, 2>. Smithy 486) ; but he must have 
bis authority to appear, if reouired to do so by the adverse party, 
llmmennan v. Momson. 14 Jonns. 869 ; Beaver v. Van Every, 2 Uowen^ 
429; Hishfield t. Landman, 8 E. 2>. Smithy 208. Parol authority to 
appear is sufficient, and the attorney himself is a competent witness to 
prove such authority. Id,; Hotchkiss t>. Le Roy, 9 Johns.y 142 n.; Mur- 
ray V, House, 11 Id. 464; Scott v, Elmendorf, 12 Id. 317; Tallock v. 
Cunningham, 1 Cow, 256; Pizley v, Rutts, 2 Id. 421. The proper 
time to require proof of the attorney's authority is upon the appear- 
ance and before joining issue and going to trial, and it is too late, 
after the trial has commenced. Id.; Tredwell v. Bruder, 8 E. D. Smithy 
597. Unless the Contrary is shown by proof the appellate court will 
assume that a person appearing for a defendant in a district court, 
was duly authorized so to do as his attorney or agent. Oakley v. 
Working Men's Union Ben. Soc., 2 Hilt. 487. 

If the authority of the attorney to appear is in writing, the hand- 
writing of the client may be established presumptively. Where letters 
were mrected by the attorney to the client, at the residence of the lat- 
ter, in relation to the subject matter of a suit, and several answers 
were received in due course of mail, purporting to be signed by the 
client, all in the same handwriting, which letters contained a general 
authority to the attorney to take such steps, legal or otherwise, as he 
might deem advisable, for the recovery of the debt; Juldy the authority 
was sufficiently proved. Bush v. Miller, 18 Barb. 481. The author- 
ity of the attorney to appear may be inferred from other matters and 
circumstances, such as being attorney in other cases, and informing his 
client of his appearance and no objection expressed. Bogardus v. 
Livingston, 2 iftfe. 286. "" 

Attorney's liabQity* An attorney is liable for defending an action 
without authority. Blodget v. Conklin, 9 Hoto. Pr. 442; O'Hara f>. 
Brophy, 24 How. Pr. 879. 

Where he appears for a person without authority, and suffers judg- 
ment against him, the person injured ouffht not to be confined to his 
remedy against the attorney, even though the latter be responsible. 
The court will let him come in and litigate the case on the merits, al- 
lowing the judgment to stand as security. Ellsworth e. Campbell, 
81 Bm^. 184; ^Johm. 296; 9 Wend. 487; Blodget v. Conklin, 9 How. 
Pr. 442; Bogardus d. Livingston, 2 UiU. 236. 

Where an attorney has appeared for a defendant without authority, 
the court will not set aside the judgment, but will leave the defend- 
ant to his action against the attorney. Bogardus \>, Livingston, 2 HiU. 
286. 

Attorney's lien* An attorney has a lien to the extent of his costs, 
not only upon the judgment obtained by him, but also upon all the 
incidents of the judnnent or securities for its payment, including the 
undertaking of bail in the action. Shackleton v. Hart, 20 How. Pr. 89 ; 
Keenan «. Dorflinger, 19 Id. 158 ; Owen «. Mason, 18 Id. 166 ; McDowell 
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«. Second Ay. R. R. Co., 4 Bowf. 678. He can nudntftin an action 
upon such undertaking, in the name of his client, to enforce the col- 
lection of his costs, — and the client cannot, by any release or discharge, 
prevent a recovery, or affect such right of the attorney. Id.; 20 How. 
Pr, 80; Rasquin «. Knickerbocker Stage Co , 12 Ahb. Pr, Bep. pp. 824 
to 881; Rooney v. Second Av. R. R. Co., 18 N T, 868; Russel v. 
Meachim, 16 Hano, Pr. 198; Wilkins v. Buttermanf 4 Barb. Pr. 47. 

An attorney, under a general retainer, on perfecting judgment in 
favor of his cUent, may bring an action immediately to recover his 
costs; and if he neglects to prosecute within six years alter such Judg- 
ment is perfected, the statute of limitations may be pleaded, and wul 
be ^ bar to the action. Adams e. Fort Plain Bank, 28 Sow. Pr. 46. 

Where the parties settled a case before trial without a settle- 
ment of the costs of plaintiff's attorney, the defendant made a motion 
to discontinue the action, which was denied by Judge Ihorahaic, who 
intimated that the only motion the defendant could make was for 
leave to file a supplemental answer setting up the facts of the settle- 
ment, and that the court would allow such answer to be filed for such 
purpose on payment of all the costs of plaintiff's attorney up to that 
time. The defendant omitted to make such a motion, and the plain- 
tiff's attorney at the next circuit took an inquest, entered judgment, 
and issued execution for his costs. A motion to set aside this execu- 
tion and inquest was denied with costs as being regular and proper. 
Owens V. Mason, 18 Bow. Pr. Beps. 156. To the same effect, Wora «. 
Trustees of N. W. Presbvterian Church, 7 Ahb. Pr. Bepi. 210, note. 

As to the remedy of plaintiff's attorney to recover the costs out 
of which he has been cheated, it is stated by a late writer on the Eng- 
lish practice *Hhat it is the proper and safe course (except, perhaps, 
in clear cases of fraud and collusion) for the attorney whose lien has 
been destroyed by the conduct of the parties to the suit, to apply to 
the court for a rule calling on the opposite party to pay him his costs 
and not himself go on with the proceedmgs." Buws Practice 5y 
Stephen^ p. 226; GraVes v. Eades, 5 Taunt. 420. 

PriTileged commnnicationR. A statement made to an attorney, in 
order to be privileged, must be one made for the purpose of obtaining 
professional advice on the subject of such statement. If it has no 
reference to the professional employment, it falls within the exception 
to the rule of exclusion, although made while the parties stood in the 
relation of attorney and client. Marsh v. Howe, 86 Barb. 640. 

Papers intrusted to an attorney in his professional capacity, are not 
necessarily to be deemed confidential communications; and if he 
swear that he is ignorant of their contents, they are not so deemed. 
Mitchell's Case, 12 Abb. Pr. 240. 

When attorney eannpt act. An attomey-at-law who is deputized 
by a justice of the peace to serve, and does serve the summons in the 
action, is prohibited from action as counsel on the trial. 8 Boo. Stat. 
5 ed. p. 488, § 42; Ooohor on 8heriff%^ 882; Ford v. Smith, 11 Wond. 
74; Emght v. Odell, 18 How. 270. 

Lwm of 1847, ch. 280, $ 52 (bein^ 8 Boo. Stat. 5 tfd j 18, p. 466) 
which forbid a partner or clerk of a judge to practice before hJm *' as 
attorney, solicitor, or counsel," are not applicable to a justice's court. 
For V. Jackson, 8 Barb. 855. 
But see 8 Bev. Stat. 5tA ed.^ $ 5, p. 465. 
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Seetlon 10. Actions^ how commenced. 

Actions in district courts are commenced by sum- 
mons, warrant or attachment, or by voluntary appear- 
ance in person, and pleading without summons, warrant 
or attachment ; in the latter case the action is deemed 
commenced at the time of appearance and pleading 
{see also section 20). 

N0TB8. 

At to when actionB are otherwise deemed commenced, see $ 22. 
There are five modes of commencing actions in these courts : 

1. Long summons. 

2. Short summons. 
8. Warrant 

4. Attachment. 

5. Yolontary appearance. 

For further information as to the summons, time for appearance, 
service, return day, ^., see § 18, and notes. 

Aetlen agaiHit ene partner. Where there has been an action and 
judgment against one partner or joint debtor, with sendee of the 
process on him only, the plaintiff may commence an action against 
the other joint debtor alone for the same indebtedness. This prac- 
tice under the Code is applicable to district courts. Johnson «. 
Smith, 28 Hovo. Pr. 444. 

Females. No warrant can issue in any case against a female. 2 
Bt», Stat, 1818, |§ 90, 112. (This is now, howeyer, questionable. See 
section 16, subd. 6, and notes.) 

Corporatlens. In cases of corporations, no provisions are made 
by statute for issuing process by warrant, attachment or short sum- 
mons. Johnson v, Cayuga A Susquehanna R. R Co., 11 Barb, 621; 
16 Id. 650. 

Abatement. No process, suit, judsment, ^ecution or proceeding 
had before either of the courts held by either of the said assistant 
justices, shall abate or be discontinued by reason of the death, re- 
moval from office, or vacancy in office of any assistant justice ; but 
the respective successors in office of the said assistant justices shall 
proceed to hear, try, determine and give judgment in and upon the 
same, and upon all matters and things penaing before and unaecided 
by their predecessors in office, with the same powers, jurisdiction and 
authority as their predecessors had. Law$ of 1887, ch. 461, § 6, 
p. 588. 

No suit brought or action commenced in any of the justices' courts 
in the city of New York, shall abate or be discontinued by reason of 
the absence of any of the assistant justices in said city from their 
usual respective places of holding the said courts, on the return day 
of any process, or upon the day to which any cause or proceeding 
shaU have been adjourned, but the clerks of said courts respectively 
shaU have j>ower to acUoum such cases to such time as the said assist- 
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ant justice shall be in attendance upon said court: Provided, how- 
ever, that such acMoumment shall exceed, at no one time, six days, 
without the mutual consent of the parties to the suit Law$ of 1840, 
ch. 170; 8 Re9, Stat, 5 ed. $ 45, p. 488. 

Section 11. AppoirUmeTU qf Ouardian. 
When a guardian is necessary, he must be ap- 
pointed by the justice as follows : 

1. If the infant be plaintiff, the appointment must 
be made before the summons, warrant or attachment is 
issued upon the application of the infant, if he be of 
the age of fourteen years or upwards ; if upder that 
age, upon the application of some relative or firiend. 
The consent in writing of the guardian to be appointed, 
and to be responsible for costs if he fail in the action, 
must be first filed with the clerk of the court. 

2. If the infant be defendant, the guardian must be 
appointed at the time the summons is returned person- 
ally served, or before the pleadings. It is the right of 
the infant to nominate his own guardian, if the infknt 
be over fourteen years of age, and the proposed guar- 
dian be present, and consent in writing to be appointed ; 
otherwise, the justice may appoint any suitable person 
who gives such consent. 

An infant mast sue by gruardian, and the appointment of such 
guardian must be made before the issuing of the summons, for if not 
made until irfter the summons issues, the proceedings are irregular and 
void. Hill V, Thacter, 2 Code R. 8. 

An infant defendant must alwajs appear by guardian (2 Johnt. 
102; 8 Id, 418; 9 Id, 160; 6 Wend. 526), even where the infant is sued 
with others. 2 Johne, 192 ; 11 Id, 460 ; 14 Id, 417 ; 11 Wend, 612. 

Pending an appeal from these courts, when one of the parties to 
the action is ascertained to be an infant, the appellate court, upon the 
amplication of the other party, as well as upon the infant's request, 
will appoint a guardian ad litem, where none has been appointed by 
the justice. The application to be heard at special term. Fish «. 
Ferris, Jr., 8 E, D, Smith, 667; but see 2 Paige, 804. The appoint- 
ment, however, in the absence of any special cause for immediate ac- 
tion, will not be made until the return is filed. lb. 

In an action against an infant for damages, a judgment of discon- 
tinuance in a former action for the same cause, brought in the court 
of a justice of the peace, the judgpnent being rendered on the ground 
that the defendant was an infant, and no guardian had been ap- 
pointed, is not a bar. A justice has no jurisdiction to proceed against 
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an infant defendant, after the return of procese, until a guardian 
has been appointed. Harvey 9. Large. 51 Bark 222. 

U deerM^ that where^ the defendant in an action in a justice's court 
proves to be an infant, the justice can arrest the tnal, appoint a 
guardian, and commence the trial de novo, Ih, 

It is not necessary to obtain the consent of an infant under the 
age of fourteen, before bringing a suit on his behalf. The courts will 
take care that this rule is not used to the prejudice of infants, or un- 
dulyto harass defendants. Garr v. Drake, 2 Johns, Oh, 542.* 

The person most likely to protect the rights and interests of the 
infant should be selected as guardian. Grant o. Van Schoonhoven, 9 
Ptu^, 255. 

Roles 61 and 62 of the Supreme CoarL No person shall be ap- 
pointed guardian ad lilem^ either on the application of the infant 
or otherwise, unless he be the general guardian of such infant, or is 
fully competent to understand and protect the rights of the inilknt, 
and who has no interest adverse to that of the infant, and is not con- 
nected in business with the attorney or counsel of the adverse partv. 
And no person shall be appointed such guardian, who is not tihaion ly 
affidemt to he of sufficient ability to answer to the infant for any dam- 
age which may be sustained by his negligence or misconduct in the 
defense or prosecution of the suit. 

Rule 60 of 1858, except italics, and last clause of 1858 omitted. 
See note to VoorMe$^ Code, p. 724, and Wait's Code, p. 854. 

Role 62. It shall be the duty of every attorney or officer of the 
court to act as the guardian of any infant defendant, in any suit or 
proceeding against him, whenever appointed for that purpose by an 
order of ttiis court. And it shall be the duty of 'cn guardian to 
examine into the circumstances of the case, so far f ,0 enable him to 
make the proper defense, when necessary for the protection of the 
rights of the infant ; and he shall be entitled to such compensation 
for his services as the court may deem reasonable. 

But no order allowing compensation to a guardian ad litem shall 
be made, except upon an^iffidavit, to be made by such gardian, if an 
attorney of the court ; or, if the guardian be not an attorney, then on 
affidavit to be made by an attorney of the court who has acted in the 
matter in behalf of such guardian, showing that he has examined 
into the circumstances of the case, and has, to the best of his ability, 
made himself acquainted with the rights of his ward, and that such 
guardian has taken all the steps necessary for the protection of such 
rights, to the best of his knowledge, and as he believes, stating what 
has been done by him for the purpose of ascertaining the rights of 
the ward. 

Rule 61 of 1858, except last clause. Wait's Code, 855. 

The court will order the expenses of a guardian ad litem, or next 
fiiend of an infant plaintiff, paid or incurred in prosecuting an action, 
to be reimbursed to him out of the amount recovered. But this 
power will not be exercised after the moneys have been paid over 
to the infant, or his general guardian. Leopold «. Myers, 2 BiU. 
580. 

i^ seems, that the appointment as guardian cut Utem for an infant 
plaintiff cannot be forced upon a person against his consent. lb. 
Bat see rule 62, above. 

9 



Digitized by 



Google 



66 THE DISTRICT COURTS IK NEW YORK. 

Gaardian to be remoTed. Where the court discovert that the in- 
terests of infants are^ committed to a guardian who is not likely to 
Erotect them, he will beremored, and another appointed in his place, 
itchfield V, Burwell, 5 How. Pr. 841. 

Section 18. Summans— fictitious name. {Form.] 
The summons must be addressed to the defendant 
by name, or if his name be unknown, by a fictitious 
name, and must summon him to appear before the jus- 
tice in the court at the court room thereof, and at the 
time specified therein, to answer the complaint of the 
plaiutifi", and must state the amount for which the 
plaintiff will tike judgment, if the defendant fail to ap- 
pear and and answer. It must be subscribed by the 
clerk of the court out of which the same is issued, or 
by his deputy in the name of such clerk. 

[§ 1.] New sv/mmons in cases of bastardy. 

In cases for breaches of the conditions of bastardy 
bonds, which shall happen after the recovery of any 
damages, or the commencement of any suit, the district 
court in which the suit was originally brought shall 
have power to issue a new summons, and upon the re- 
turn thereof to ascertain the amount of damages arising 
from said breach and to give judgment accordingly 
(Laws of 1862, ch. 389, §1, p. 71*2). 

Amendment. Where a jastice has assumed to amend a summons 
by correcting defendant's name, and has rendered judgment after the 
' default of the defendant, which judgment is made a judgment of the 
County Court, the latter court cannot set aside the judgment, but will, 
on motion, stay plaintiff's proceeding on it, without prejudice to his 
right to bring a new action on the judgment, or on the original de- 
mand. Oene$»se County Ot, 1864, Hoffinan «. Fish, 18 Abb, Fr, 76. 

These courts have power, in an action in which the defendant ap- 
pears to allow the plaintiff to amend his summons on the return day 
changing the character of the action from one on contract to one on 
tort. Cooper v, Kinney, 6 Abb, Pr, 880. 

FictltioDS name. Designating a defendant by a fictitious name 
can only be done where the plaintiff is ignorant of the true name. 
Crandall v. Beach, 7 How, Pr, 271 ; see also, Eliot v. Hart, Id, 26. In 
a case where the name of the defendant was unknown, and he was 
described as'** John Doe, the real defendant in this suit, whose name 
is not now known to this deponent, was in command of the sloop 
Hornet, of Troy," it was held to be a sufficient description. Pindar v. 
Black, 4 How. Pr, 95; 8. C, 2 Code Bep, 53. 
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It seemi^ that were a process is issued againt a defendant by a 
fictitious name, and is returned served by copy, it must appear that 
the copy was left at the residence or place of business of the person 
whose real name may afterwards be inserted as defendant, in case he 
does not appear on the return day. Heidenheimer «. Lyon and Bush, 
sued as John Doe, 8 E. D. Smithy 54. 

Striking oot name. A justice of the peace has no power to grant 
an amendment allowing the plaintiff to strike out the name of a de- 
fendant from the summons after servive thereof, and to proceed to 
trial and judgment againat the other defendant alone. Gilmore «. 
Jacobs, 48 Barb, 886. 

SnlMtitotion of real name. Whenever the name of a defendant 
sued by a fictitious name becomes known, it should be substituted, 
and the proceeding be amended in that respect. Thus where the de- 
fendant appeared, disclosed his name, and defended the action, a 
judgment against ** John Doe,*' as named in the process, was set aside 
ana declared erroneous. The defendant so appearing and defending 
the suit has a right to appeal in his true name, although the judgment 
be not nominally against him. McCabe v. Sands, 2 E. D, Smithy 64. 

Section 13. TiToefor appearance. [Short and long 
summons.'] 

The time mentioned in the summons for the appear- 
ance of the defendant and the time of service must be 
as follows : 

1. Where the dtfendants^ or either of several de- 
fendants^ is not a resident of the city^ the summons 

shall he returnable in not less than two nor more than 
four days from its date. Such summons shall he 
served at least two days before the day for appearance 
merdioned therein. ( Wlien the plaintiff or either of 
several plaintiffs is not a resident of the city^ the sum- 
mons may he returnahle as above provided, and if so 
returnabley it shall be governed by the above rule of ser- 
vice {as amended. Laws of 1862, ch. 484, § 20, p. 975). 

2. In all other cases it must be returnahle, not 
more than twelve days from its date, and must he 
served at least six days before the time of appearance. 

(See § 28 as to giving undertaking before issuing short summons.) 

Notes. 

I. Time. 

How eompated. In computing time, the day of the service is ex- 
cluded, and the return day is included (Code, § 407), so that a long 
summons, dated on the 1st, must not be returnable later than the 
18th. 
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Htatnte time. In compatiDg statute time, the day on which the 
time begins to run is excluded. Judd v. Fulton, 4 How. Pr. 298. 

Siunday, when it is an interrening day, is not excluded in com- 
puting time. King v, Dowdall, 2 Sand, 181 ; Easton v. Chamberlain, 
8 ffoto. Pr. on p. 412; Taylor p. Ck>rbiere, 8 Id. 886; 10 Wend. 422; 19 
J5&W. Pr. 468. 

Serrioe ob Satorday, the 14th, of a short summons returnable on 
Monday, the 16th, is a good service. The law does not regard fractions 
of a day in computing the time for the service of process. Ball e. 
Mander, 19 Bote. Pr. 468; 10 Wend. 422. (These two authorities dis- 
pose of the doubts on this question created by the cases of Whipple «. 
Williams, 4 Bcw. Pr. 28, and Maxwell «. Phillips, 6 F<w. 146.) 

Fractional part of day. In computing time the rule is, whenever 
a whole day, and every moment of it, can be counted, then it should 
be; but whenever, if counted, the party would, in fact, have but a 
fractional part of it, it should not be. Phelan v. Douglas, 11 Bow. Pr. 
198; 8 Barb. 884; 28 Id. 284. 

What gives Jarisdiction. The jurisdiction of the justice upon the 
commencement of an action by summons, does not attach by mere 
service of the summons, so as to render a judgment given by him be- 
fore the hour of return valid. He obtains jurisdiction by the return 
of the summons and the arrival of the hour at which he is authorized 
to give judgment. Sagendorph v. Shultz, 41 Barb. 102. 

The freneral nature of the justice's jurisdiction, — considered, and 
the distinction between the various modes in which it is obtidned, 
considered. lb. 

n. 3kort Summone. 

To procure this process in favor of a non-resident plaintiff he must 
give the undertaking required by section 28 of this act, po9t. 

Who are non-residents. No person who shall have a place of 
business in the city of New York, shall be deemed to be a non-resident, 
under the provision of this act. Laws of 1862, ch. 484, § 23, p. 976. 

Non-resident plaintlffi The statute is imperative that a non- 
resident plaintiff must in all cases sue by short summons, and must 
furnish proof of his non-residence, and ^ve security for costs, and 
when it appears on the trial that the plaintiff is not a resident, and 
has filed no security, the complaint must be dismissed. 7 Abb. 421 ; 
Dean v Cannon, 1 JMy, 84; Haulenbeck o. Gillies, 2 HUt. 289; 7 Abb. 
Pr. 421 ; Palmer v. Maeller, 19 Bow. Pr. 822. This applies to actions 
against resident corporations. Wile v. N. T. & Harlem R. R. Co., 1 
BUt. 802. Formerly a non-resident plaintiff might sue at his option 
by long or short summons. See Nichols v. Tracy, 1 Sand. 278; King 
V. Dowdall, 2 Id. 181 ; Kelly «. Kelly, 2 E. D. Smith, 250. 

Compliance. A non-resident plaintiff is not entitled to a short 
summons until he has complied with this section. Allen t. Stone, 9 
Bairb. 60. 

Proof of Jurisdiction. Where the action is commenced by a short 
summons or attachment, the same, being extraordinary process, must 
be Sustained by proof of the facts necessary to give junsoiction. The 
justice cannot proceed by a short summons against a defendant, with- 
out proof of his non-residence to give the court jurisdiction. Sperry 
V. MAJor, 1 E. D. Smith, 361. 
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Non-reddenee not presomed. Unless tl^ere is proof of the defend- 
ant's non-residence, in an action commenced by a short summons, 
either before sait or on the trial, that fact will not be presumed on 
appeal (lb.) ; but see section 45, subd. 8, post. 

No jarisdietion* In an action by a non-resident plaintifE^ 
the summons was dated the 12th, and returnable on the 17th; this 
was held to be neither a long nor a short summons, and that the 
justice acquired no jurisdiction. King v, Dowdall, 2 Sand. 181. 

Objections* Appearing and pleading to a short summons, after 
objection and exception, does not waive the objection. 17 Wmd. 87 ; 
6 mU, 814; 4 Den. 71 ; 4 Barb. 541 ; 9 Id. 64; 11 Id. 309.' 

A non-resident on the return day, after stating that he did not ap- 
pear in the action, that he was a non-resident, and that he declined 
nirther to plead, left the court room. The case was adjourned, -and on 
the adjourned day the plaintiflf took judgpnent. The defendant, on 
appeal, offered affidavits to prove his non-residence, but the court dis- 
regarded them,* on the ground that they should have been offiered 
below, and affirmed the judgment. Heldy in supreme court, error. The 
judgment was void, for the court had no jurisdiction, and the defect 
was an error in fact. Willins d. Wheeler, 8 Abb. Pr. 116. The de- 
fendant, who is a non-resident, when sued by a long summons in a 
justice'* court, appears and puts in an answer; he thereby waives the 
objection on the giound of non-residence, and gives the justice juris- 
diction (26 N. T. 418), and it makes no diffierence that on putting in 
the answer, his attorney stated to the justice that the defendant was a 
non-resident. Osbume v. Gilbert, 52 Barb. 158. 

Corporation. A corporation cannot be sued by a short summons, 
warrant, or attachment. 11 Barb. 621 ; 15 Barb. 650. 

Non-resident defendant. In order to obtain a summons returnable 
in two days under section 215, 8 Ren. Stat. 5th ed. p. 462 (attachment, 
non-resident defendant), the justice must be furnished with the same 
proof of the non-residence of the defendant as was required by the 
provisions of tlie Revised Statutes to authorize the issuing of a warrant 
against such defendant, and in addition thereto the affidavit of the 
applicant for such summons should state that the cause of action is 
founded upon a claim arising on contract, othervirise the justice will 
acquire no jurisdiction of the case. Waters v. Whitamore, 18 Barb. 634. . 

Demand must arise on contracts. — A. short summons cannot be 
issued against a defendant who is a non-resident of the county, ex- 
cept when the plaintiff's demand arises on contract, express, or im- 
plied. Waters v. Whittemore, 22 Barb.^ 598. 

m. Lang Summons. 

This is the usual mode of commencing actions, and can be adopted 
in all cases, except when the defendant is a non-resident of the 
county of New York. As has been seen, it must be returnable not less 
than six nor more than twelve days from its date, and must be served 
at least six days before the time of appearance mentioned therein. 

Jnrisdietion presnmed. Where a suit is commenced by a long 
summons, personally served upon the defendant within the county, 
the residence of the defendant and jurisdiction of the court will be 
presumed. Sperry v. Mayor, 1 E. D. Smithy 881. 

No Jnrisdietion. Joint debtorg. Where a non-resident is sued by 
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a long sammons the court has no jarisdiction. Thompson v. Sayre, 

1 Den. 175 ; Robinson v. West, 11 Barb. 809, reversing 8. C, 1 Sand/. 
19. But 966 § 46, snbd. 8, po9t. Joint debtors, one a resident and the 
other a non-resident, maybe sued by a Ions- summons. Murphy «. 
Mooney, 8 8(m^. 288; Burghart «. Rice, 2 Den. 95; Hoose o. Sher- 
rill, 16 Wend, 85. A non-resident indorser cannot be sued by a 
long summons with a resident maker of the note. Harriott v. Van 
Cott, 6 HiU, 285. 

Option. A non-resident plaintiff may, at his option, sue by any 
summons or furnish the security [required by section 28], and sue by 
short summons. Nichols v. Tracy, 1 Bandf. 278 ; King t>. Dowdall, 

2 m. 181 ; 8 Code B. 200; Kelly v. Kelly, 2 E. D. Smith, 250. 

No residence. A person having no legal residence anywhere, can 
be sued by a long summons. Barnes v. Harris, 4 N. Y. 874. See as 
to Service on Express Companies, p. 72. 

Ol^oetions. Where a non-resident was sued by a Jong summons, 
and on the return day answered, consented to an adjournment, ap- 
peared at the adjournment, and then objected to the jurisdiction of 
the court, it was held that the objection came too late, and that it 
might well be inferred from the defendant's acts that h.e had agreed 
to enter an action without process. Robinson n. West, 1 Sandf. 19. 

Yarianoe between the summons, as served and returned, should be 
objected to before issue joined. Avogadro «. Bull, 4 E. D. Smithy 
884. 

A long summons, issued by a justice's court against a ncm-resident, 
is not a nullity, though the statute (Laws of 1881, ch. 800, § 88) de 
Clares that in such case the justice shall have no jurisdiction. If 
the defendant appears and pleads without objection, he waives the 
irregularity, ana gives jurisdiction as to his person. Clapp v. Graves, 
26 JSr. r., 418. 

A railroad company must be treated as an inhabitant and freeholder 
in each county where its track is laid, and consequently are entitled to 
the privilege of a long summons. Sherwood «. Saratoga & Washing- 
ton R. R Co., 15 Baii. 650; 11 Id. 621 ; Belden v. N. Y. & Harlem 
R. R Co., 16 ffofo. Pr. 17. The residence of a corporation created 
by the laws of this State, is in the county where its general business 
is transacted and located. The fact that such a corporation hiis an 
office in another county, where some of its business is done, does not 
change or affect its residence. Hubbard v. Nat. Pro. Ins. Co., 11 
HovD. Pr. 149. ' 

Defects. All defects in the summons, or in the service thereof, 
are cured by appearance on the return day, and pleading to the merits 
without objection. Heilner v. Bnrras, 8 Code B. 17; Cushin?bam «. 
Phillips, 1 E. D. Smith, 417; Andrews v. Thorp, Id. 615; Bray v. 
Andreas, Id. 887 ; Hogan «. Baker, 2 Id. 22. 

By appearing and pleading to the merits, the objection to the ju- 
risdiction of the court, and irregularity of the process is waived. 
Sperry «. Mayor, 1 E. D. Smith, 861; Id. 817; Dempsey «. Paige, 4 
E. D. SmUh, 218; Bray v. Andreas, Id. 890; Ingersoll e. Gillies, 8 
Id. 119; Milnv. Russell, did. 808. 

Saturday. Religious faith and piactice. " No person whose relig- 
ious faith and practice is to keep the seventh day of the week, com- 
monly called Saturday, as a day set apart by the divine corn- 
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mand as the Sabbath of rest from labor, and dedicated to the wor- 
ship of God, shall be subject to jury duty in a justice^s court on such 
day ; and any person who shall knowinffly and maliciously dause or 
procure any process issued from a justice^ court, issued in a civil suit, 
to be served on said day upon any such person, or who shall serve 
any such process which shall be made returnable on that day, shall 
be ^Ity of a misdemeanor, and, upon conviction thereof, shall be 
subject to a fine not exceeding one hundred dollars, or imprisonment 
not exceeding thirty days, or both." Lam of 1847, ch. $49, §$ 1, 3, 
p. 451. 

Where knowing and malicious service is denied, and not in any 
way established, the authority is enough, under this statute, to show 
that service on Saturday would not be sufficient to avoid the judg- 
ment Marks v. Wilson, 11 Ahb, Pr.^ 88. 

Alias sammong may issue, without charge, on application to the 
clerk at the time of the return mentioned therein, when the sum- 
mons is not served. 

Section 14. SiemTnonSj how served. 

The summons must be served by a constable [mar- 
shal] of the city of New York, or by a person not in- 
terested in the cause, as follows : 

1. If an action be against a corporation, by delivery 
of a copy to the president or other head of the corpora- 
tion, or to the secretary, cashier or managing agent 
thereof, or when no such officer resides in the city, to a 
director resident therein. 

2. If against a minor under the age of fourteen 
years, by delivery of a copy to such minor, and also to 
his father, mother or guardian ; or if they be not within 
the city, then to any person having the care or control 
of such minor, or with whom he resides, or in whose 
service he is. 

3. If against a person judicialy declared to be of un- 
sound mind or incapable of conducting his own affairs, 
in consequence of habitual drunkenness, or for any 
other cause, and for whom a committee has been 
appointed, by delivery • of a copy to such committee, 
and to the defendant personallj'. 

4. In all other cases to the defendant personally. 

{See aim mUUnu 16 and 22. post.) 

[6.] To he served by a marshaZ. Deputation. 

*^ Every summons, warrant, attachment or process 
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issued by or out of any of said district courts, or by any 
justice thereof, and every summons issued by the clerk 
of said district court, shall be served and executed by a 
marshal of said city, except that the justice of the 
court wherein the action is commenced may depute 
some competent person to serve the sammons and 
complaint in any such action ; but the person so de- 
puted to serve such summons and complaint shall not 
be entitled to any fees or other compensation therefor, 
except the -persons who serve process for the corpora- 
tion attorney in the city of New York " {Laws of 1864, 
ch. 569, § 2, p. 1311, amending Laws of 1862, ch.. 484, § 
14, p. 974). 

[6.] Service in suits by may or ^ &c. 

*' In all suits to recover for penalties brought in the 
name of the mayor, aldermen and commonalty of the 
city of New York in the district courts in said city, the 
summons may be served by any male person of the age 
of twenty -one years, who may be appointed in writing 
for that purpose by the corporation attorney of the city 
of New York" {Laws of 1866, vol. 2, oh. 758, p. 
1642). 

N0TS8. 

SerTice opon express companies. Bectxon \, x Every corporation 
or association, partnership or person, doing business in this State un- 
der the name or style of an ' * express company," or nnder any other 
name si^ifying the same kind of business, shall, within thirty days 
after this act takes effect, designate some person residing in each of 
the counties in this State through or into which such express may 
run, on whom process to be issued by a justice of the peace may be 
served, and shall file such designation in the office of the clerk of the 
county where the person so designated shall reside ; and a copy of 
such designation duly certified by such clerk shall be eyidence of such 
appointment in all courts and places, and the service of any process 
upon the person so designated or named, to be issued by any justice 
of the peace residing in the town in which the person so designated 
shall reside, in any civil action or matter of which said justice may 
have jurisd[iction, shall be as valid and effectual as if served upon the 
president or any director of any such corporation, or upon any officer 
of any such association, or upon any of said partners, persons or per- 
son, as now provided by law. 

{2. In all cases where such designation shall not be made as afore- 
said, and when no such officer, person or partner, referred to in the 
last section, shall reside in the county, on whom process can be 



Digitized by 



Google 



SERVICE OP BUMM0N8. 73 

served according to the existing provisions of law, the process men- 
tioned in the next preceding section may be served on any local or 
general agent, aeent to receive freig^ht or parcels, or route agent or 
messenger of such corporation, association, partnership or person re- 
siding in such county, when issued by any justice of the peace re- 
siding in the same town with the person upon whom it is served, 
which service shall be as effectual in all respects as if made on the 
president or any director of such corporation, or officers of such as- 
sociation, or partner or person referred to in the next preceding sec- 
tion. Law$ (tf 1864, ch. 411, p. 991. 

SolMtituted, serrioe. Whenever it shall satisfactorily appear to 
any court or any judge of the Supreme Court, or any county judge, 
by the return or affidavits of any sheriff^ deputy sherifl^ or consta- 
ble, authorized to serve or execute any process or paper for the coqi- 
mencement, or in the prosecution of any action or proceeding that 
proper and diligent effort has been made, to serve any such process 
or p*per on any defendant, in any such action, residing in this State, 
ana that such defendant cannot be found, or if found, avoids or 
evades such service, so that the same cannot be made personally 
by such proper diligence and effort, such court or judge may by 
order direct the service of any summons, subpoena, order, notice or 
other process or paper, to be made by leaving a copy thereof at the 
residence of the person to be served, with some person of proper 
age, if admittance can be obtained, and such proper person found 
who will receive the same, and if admittance cannot be obtained or 
any such proper person who will receive the same, by affixing the 
same to the outer or other door of said residence, and by 
putting another copy thereof properly folded or enveloped, and di- 
rected to the person to be served at his place of residence, into the 
post office in the town or city where such defendant resides, and pay- 
mg the postage thereon. On ffiing with the clerk of the county 
where such defendant resides, or the county in which the complaint 
in such action is to be filed, an affidavit showing service according 
to such order, such summons, subpoena, order, notice, or other pro- 
cess or paper, shall be deemed served, and the same proceedings may 
be taken thereon as if the same had been served by delivery to such 
defendant, personally or otherwise, as by law now required ; but the 
court may upon any application by them deemed reasonable, at any 
time permit any defendant to appear and defend, or to have .sucn 
other relief in any action or proceeding founded on any such service, 
as the nature of the case may require \Law% ^1858, ch. 511, p. 974). 

Amendment of 1868. 89eUtm 1. The act entitled ^'AnActto 
facilitate the service of process in certain cases,*' passed June 80th, 
1858, is hereby amended by adding thereto the following : But (ex- 
cept in partition cases or action or proceedings where no personal 
claim is made against any person included in tne classes or descrip- 
tions hereinafter mentioned) none of the provisions of this act shall 
be deemed applicable to or in any wise relate to officers, soldiers, or 
musicians, wnile actually absent from their town or place of residence 
and actually engaged in army or military service of the 
United States, nor to any sailor or marine, actually absent from his 
place of residence, and actually engaged in the naval service of the 
United States, and except in partition cases and cases where no per- 
sonal claim is made as aforesaid, no order shall be allowed by any 
10 
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court, justice or judge, under the proYisioDS of this act, directing 
the service of any summons, order, notice, or other process,' as above 
provided, unless at the time of making the application for such order, 
the applicant for such order shall show to the satisfaction of said 
court, justice or judse, by affidavit, that the defendant against whom 
such order is desired, is n6t an officer, soldier or musician, actually 
absent from his place of residence, and actually engaged in the army 
or military service of the United States, nor a sailor or marine ac- 
tually absent from his place of residence, and actually engaged in the 
naval service of the United States, or shall so show that the action is 
one for the partition of real estate, or shall so show that no personal 
claim is made in the action against the defendant against whom such 
order is sought (Lawi of 1868, ch. 212, p. 888). 

I. Service ; Bbw^ and who may he eerved. 

Good serrioe. The copy summons must be delivered to and left 
with the defendant, to constitute a good service. Therefore, where a 
defendant, on being served with the copy summons, read it and 
handed it back to the person who served it, and he received it back 
without informing the defendant that he (defendant) had a right to 
retain it, it was held not to be a good service. Beekman v. Cutter, 2 
CodeB. 61. 

Henrlee on corporations. To authorize legal service upon a man- 
aging agent, he must be one whose agency extends to all the business 
of the corporation, and not a particular branch or department of its 
business. Brewster «. Michigan Central R. R. Co., 5 Bino. Pr. 188. 
A baggage master is not such an agent as the statute contemplates. 
Flynn v. Hudson R R R. Co.^ 6 Smo. Pr. 808. An agent of an insur- 
ance company, properly tLpjaomted and qualified to procure and effect 
insurance, residing at a different place from where the principal office 
of the company is located, is such a ** managing agent" that legal 
service against the company m^y be made by serving him. Bain «. 
Globe Ins. Co., 9 Hoto. Pr, 448. Where it is uncertain whether the 
party served is or is not a managing agent, the burden is on the de- 
fendant to show the relation to them of a party served, and that he 
is not a managing agent, it being within their power to show the 
precise relations of tne agent towards them. Donadi v, H. T. State 
Mut. Ins. Co., 2 E. D, Smithy 519. 

l^lroad company. In an action against a railroad company, ser- 
vice on a director is regular Code, § 184; 24 Barb, 414; 18 Id, 574; 
Curtis V, Avon, C. & M. M. R. R Co., 49 Td, 148. 

On managing agent* Porsonal service upon a managing afirent of 
a corporation is personal service upon the corporation, and if the con- 
stable's [marshal's] return shows such a service, the jurisdiction of 
the justice is established, and his judgment will be regular upon its 
face. N. Y. & Erie R. R. Co. v. Purdy, 18 Barb, 574. 

Hebrews. No person whose religious faith and practice is to keep 
the seventh day of the week, commonly called Saturday, as a day set 
apart by the divine command as the Sabbath of rest from labor, and 
dedicated to the worship of God, shall be subject to iury duty in a 
justice's court on such day ; and any person who shall knowingly and 
maliciously cause or procure any process issued from a justice's court 
issued in a civil suit, to be served on said day upon any such person, 
or who shall serve any such process which shall' be made returnable 
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an that day, shall be guilty of a misdemeanor, and, upon conviction 
thereof, shall be subject to a fine not exceeding one hundred dollars, 
or imprisonment not exceeding thirty days, or both. Lato$ of 1847. 
ch. 849, S§ 1, 2, p. 451. 

On lanaiif. An action cannot be brought against a lunatic judi- 
cially declared such, without application to the court. The sum- 
mons must then be served upon bis committee and upon the lunatic 
personally. Oode^ § ld4, subd. 8; Soverhill v, Dickson, 5 Eoto. Pr. 109. 

On an elector rold. Service of a summons on an elector on an 
election day, and alt proceedings under it are void. Meeks t, Noxon, 
1 Abb. iV. 280; 8. C, sub nam. Weeks f>. Noxon, 11 Bow. Pr. 189; 
Hastings v. Farmer, 4 OotmL 296; Bierce v. Smith, 2 Abb. Pr. 411. 
See also People ev rel. Monday v. Schwartz, 8 Abb. Pr. N. 8. 396. 

Non- resident witness. A resident of another State coming to the 
city to be examined as a witness, and attending in good &ith for that 
purpose only, is exempt from the service of a summons upon him. 
Seaver v. Robinson, 8 Duer^ 622. 

Prnud. Any attempt by fraud or misrepresentation to induce or 
bring a party within the jurisdiction for service of process upon him 
will make the service irregular and null and void. Carpenter v. Si- ^ 
monson, 2 Code Rep. 140; S. C, 2 tiandf. 717; Coupil v. Simonson, 8 
Abb. Pr. 474. 

Hepntation. Where a justice deputes a person to make service of a 
summons in the same manner as a constable, as he is authorized by 
the statute, the proof of such service must be by a return, such as is 
required by the statute from constables. Proof of service by affidavit, 
without a written return, is not enough to give the justice jurisdiction 
of the action. Jackson v. Sherwood, 50 Sarb. 856. 

Although one who, under special authority, serves a summons is- 
sued by a justice, is to be deemed a constable, as respects tbat action, 
and is prohibited from acting as counsel for the plaintiff on the 
trial, his appearance as such is a mere error, and will not affect the 
jurisdiction of the justice to proceed. Nor does it affect the validity 
of the judgment in a collateral proceeding, although it is doubtless 
ground forreversal on appeal. Wilkinson v. Vorce, 41 Barb. 870. 

n. The Mdrehal's BUum. 

Contents. Where a certificate merely stated that the party certi- 
fying served on tht^ defendant a copy of the summons and complaint, 
without mentioning any cause in which it was served, — held^ not to 
be sufilcient proof of service. Litchfield o. Burwell, 5 Bow. 841. 

Where the constable returned, upon the summons, ** personally 
served, and by copy on E. L. W., a managing agent of the defend- 
ants,^' it was held that this was sufficient to give the justice jurisdic- 
tion of the corporation, and that he was not bound to require further 
evidence of the official position or character of the agent on whom 
the process was served. N. Y. A Erie R. R. Co. v. Purdy, 18 Barb. 
574. 

FresomptiTe evidenoe. The return of a constable, certifying the 
time and manner of his serving a summons, is presumptive evidence 
of what it states. Wheeler «. N. Y. <fc Harlem R. R. Co., 24 Barb, 
414. 
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If it appean from the return, that the process has been regalarly 
senred, and nothing is shown or offered to be shown to the contrary, 
the. justice is authorized to proceed in the action. But where the 
defendant appears in season, he may, notwithstanding the constable^s 
return, raise and avail himself of the objection that the summons was 
not served in such a manner as to confer jurisdiction. Otherwise, if 
judgment is rendered, and is otherwise regular, it cannot be contro- 
verted in the same, or in a collateral action. lb. 

Not comelvfiiTe. The certificate of service is not conclusive on the 
defendairt. He may dispute the service before*appearing in the ac- 
tion, and it is not necessary, and in many cases would be unjust, to 
drive the defendant to an action for a false return for redress. Litch- 
field e. Burwell, 5 How, Pr. 841 ; 1 Code R If, S, 42 ; Van Rensselaer v. 
Chadwick, 7 Bote, 297. 

Where the defendant disputes the service, and it appears that he 
purposely kept out of the way to avoid personal semce, he must 
satisfy the court that the summons did not in fact reach him or come 
to his knowledge. Southwell v, Marryatt, 1 Abb, Pr, 218; Hilton v, 
Thurston, /rf. 81ft. 

The constable^s return cannot be contradicted and shown to be 
false collaterally, in another action, for the purpose of defeatingthe 
judgment, and rendering parties enforcing it trespassers. N. Y. & 
Erie R. R. Co. v, Purdy, 18 Barb. 574. 

Affldavit of service by person deputised. Where the service of the 
summons, and of the complaint or notice, if any, accompanying the 
same, shall be made by any other person than the sheriff [marshall, it 
shall be necessary for such person to state, in his aflidavit of service, 
the age of the p&non making the service {\f under cbge\ when and at what 
particlar place he served the same, and that he knew the person served 
to be the person mentioned and described in the summons as defend- 
ant therein ; and also to state in his affidavit that he left with the 
defendant such copy, as well as delivered it to him. Rule 28, Su- 
preme Courts formerly Rule 18 of 1858, except italics. See notes to 
§ 15, Voorhies' Code^ p. 701 ; and notes to WaiVs Oode^ §$ 184, 188, pp. 
168, 178. 

Certificate by person deputized. Where a justice deputes a per- 
son to make service of a summons in the same manner as a constable, 
as he is authorized by the statute, the proof of service by such person 
must be by a return, such as is required by the statute from consta- 
bles. Proof of service by affidavit, without a written return, is not 
enough to give the justice jurisdiction of the action. Jackson v, 
Sherwood, 50 Barb. 856. 

False returns. A summons, made returnable at 9 a. m., and re- 
turned, personally served, and judgment rendered thereon by default 
is regular, and cannot be impeached upon appeal by affidavit showing 
the copy of summons, servea upon the defendant, to have been made 
returnable at 10 a. m. If the constable [marshal] did not serve a 
copy of the summons, the defendant must seek his remedy by an ac- 
tion for a false return. The return cannot be impeached on an ap- 
peal from the judgment. Haughey v, Wilson, 1 HiU, 259. 

Remedy. The remedy of a defendant who is injured by a false 
return of a constable [marshal] upon the summons, is to dispute the 
return before the justice, or to appeal, and allege errors of fact, or 
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to foe the constable [marshal]. Litchfield «. Bnrwell, 5 How. Pr, 841 ; 
Van Rensselaer tJ. Ghadwick, 7 Bow. Pr. 397; N. Y. & Erie R. R. Co. 
«. Purdy, 18 Barb. 574. 

Defects. All defects in the summons, or in the service thereof, are. 
cored by appearance, and answer withont objection. Gnshingham v. 
Phillips, 1 JS. D. Smithy 417; Andrews tJ. Thorp, Id. 615; Brayc. An- 
dreas, Id. 887; Hogan v. Baker, 3 Id. 23. 

Section 16. Proceedings where copy complaint 
served with summons^— proof qf service of copy com- 
plaint. 

In an action arising on contract for the recovery of 
money only, either express or implied, or on an ac- 
connt, the constable [marshal] or person serving the 
summons, warrant or attachment, may serve therewith 
and in like manner, a copy of the complaint, together 
with a copy of such contract, or a statement of the 
amount due thereon, or a copy of said account and no- 
tice that the plaintiff will take judgment for the sum 
specified therein ; in such case, unless the defendant, 
in his answer, specifically deny the same, he is to be 
deemed to have admitted it, and the court is authorized 
to enter judgment therefor without farther proof. When 
a copy of the complaint is served, as specified in this 
section, the original complaint and the answer thereto 
must be verified by the oath of the party pleading ; or 
if he be not present, by the oath of his agent or attor- 
ney, to the effect that he believes it to be true ; the 
verification must be in writing, except when the answer 
is oral : in that case the verification may be oral. 
Where the service of the summons, or the summons, 
and of the copy of the complaint accompanying the 
same, shall be made by any other person than a con- 
stable [marshal], it^shall be necessary for such a per- 
son to state, in his affidavit of service, when and at 
what particular place and the manner he served the 
same, and that he knew the person served to be the 
person mentioned and described in the summons as 
the defendant therein, which affidavit must be filed in 
the cause before a judgment by deifault for not answer- 
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ing shall be entered therein ; when the copy of the 
complaint is served by a constable [marshal], his cer- 
tificate shall be presumptive evidence thereof. 

Terifleatioii. The verification to a pleading in these courts is 
sufiScient, if it be to the effect that the party, agent or attorney veri- 
fying the pleading belieyes it to be true. So held where the verifica- 
tion to the answer was, ** The defendant, being duly sworn, says that 
he believes the following answer to be true." Schwerin v. Mills, 2 
mU. 804. 

The provisions of the Code for the verification of pleadings relate 
to those in courts of record exclusively. lb. ; Sexaner «. Bowen, 8 
Dalp, 405; B. C, 10 Abb. Ft. 885. 

Section 16. When warrant to arrest may issue. 

A warrant to arrest the defendant may be issued, 
directed to any constable [marshal] of said city, in the 
following cases : 

1. In an action for the recovery of damages, in a 
cause of action not arising on contract, when the de- 
fendant is not a resident of the county, or is about to 
remove therefrom, or when the action is for a willful 
injury to person or property. 

2. In an action for a fine or penalty, or for money 
or property embezzled or wrongfully misapplied, or 
converted to his own use, by a public officer or an 
officer of a corporation, or an attorney, factor, broker, 
agent or clerk, in the course of his employment as 
such, or by any other person acting in a fiduciary 
capacity. 

3. Where the defendant has been guilty of a fraud, in 
contracting the debt, or incurring the obligation for 
which the action is brought, or in concealing or dispos- 
ing of the property for the taking, detention or con- 
version of which the action is brought. 

4. When the defendant has removed, concealed or 
disposed of his property, or is about to do so, with in- 
tent to defiraud his creditors. 

5. When an arrest is authorized by special statute, 
in an action for a fine^r penalty or for a willful viola- 
tion of duty. 
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6. When the action is for the recovery of a fine or 
penalty under the ordinances or by-laws of the corpo- 
ration of the city of New York ; but no female can 
be arrested, except for a willful iiyury to person or 
property. 

HOTB8. 

I. TheAffidcDtU. 

iBformatloii and belief. A statement of facts on information and 
belief will be sufficient to authorize an arrest, where the source of the 
information and the grounds of belief are disclosed. The officer 
must be satisfied, in the exercise of a sound judicial discretion, that 
the facts are prima facie established. Whitbeck v. Roth, 5 How, Pr, 
148. See also Blascon v, Bruns, 88 Bwrb. 520; S. C, 13 AVb, Pr, 215 ; 
12 Haw. Pr, 112; Cook v. Roach, 21 Id. 152; Smith e. Jones, 5 Robt. 
655. 

An order of arrest cannot be sustained, where the facts alleged in 
the affidavit are stated upon information and belief merely. Satow 
V. Reisenberger, 25 Haw, Pr, 164. 

p To justify an order of arrest, where some of the material allega- 
tions of the affidavits are upon information and belief, the sources and 
nature of the information must be particularly set out, and a good 
reason given why a positive statement cannot be procured. Docu- 
ments relied on must be presented, or copies furnished. Stating their 
existence as the sources of deponent's information, is not enough. 
De Weerth, «. Feldncr, 16 Abb, Pr. 295; S. C, wb nam, De Nierth v. 
Liduer, 26 Haw. Pr. 410. 

Thus, where the affidavit to obtain an order of arrest set out mate- 
rial facts, on information derived from a notarial act duly certified, 
and from a letter of the defendant, but omitted to set out the con- 
tents of these papers, it was held insufficient De Weerth v. Feldner, 
16 Abb. Pr, 295; S. C, 9ub nam, De Nierth v. Liduer, 25 Haw. Pr. 419. 

An arrest may be granted on affidavits based upon information and 
belief, if they fully set forth the information, the source from whence 
it was derived, and the place of residence of the informants, at dis- 
tances which renders it reasonable to dispense with the sworn state- 
ments of the informants to procure the arrest ; especially where the 
defendant had hurriedly left his own domicile for foreign places, and 
flitting thence might take place before the affidavit^ could be pro- 
cured ; enough being disclosed, moreover, to justify the belief, prima 
faeie^ that the charge of fraud was truly made. City Bank v. Lumley, 
28 Haw. Pr, 897. 

Saflleieitey. In an action in which an intent to defraud creditors 
was relied on as a ground of arrest, positive allegations that the de- 
fendant was carrying on business at his stores on the day when the de- 
mand was presented, and then told the plaintiff to call in three days, 
and he would pay it ; and that on the third day both his stores were 
in possession of^ other persons, claiming under a bill of sale dated the 
preceding day ; and that the defendant could not be found on dil- 
igent search ; together with allegations, on information received from 
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sach vendees, that the defendant had sold the stores on the day pre- 
ceding, — were sufficient to sustain an order of arrest. Potter v, Sulli- 
van, 16 Aib. Pr. 208, note. 

To justify an order of arrest for fraud in obtaining credit, the affi- 
davit must state the particular representations made, and in what re- 
spect they were false. A general allegation of falsity is not enough. 
Draper «. Beers, 17 Alb, Pr. 168. 

Snlllciency of affldavii* On appeal from an order denying a mo- 
tion to vacate an order of arrest wnere the defendant has full oppor- 
tunity to explain the allegations of the affidavits on which the order 
of arrest was granted, and has failed to do so, these allegations are to 
be taken most strongly against him. Brooklyn Daily Union e. Hay- 
ward, 11 Abb, Pr, Jf, 8. 385. 

Where the allegations in an affidavit are expressed to be made ac- 
cording to the best knowledge and belief of tne affiant, although the 
effect of the allegations are thereby weakened, ^et if the facts appear 
to be within the knowledge of the affiant their force is not wnolly 
destroyeid, and they may be sufficient to uphold an order of anest. 
lb. Compare case of MoUen v, Aznar, 11 Abb, Pr. JV. 8. 283. 

Where affidavits alleged that the defendant had made to the plain- 
tiff a promissonr note, payable within one month from date, ana after 
the making ana before the maturity of such note, a fire occurred on 
the premises of the defendant, who obtained large sums of money 
from the insurance on his property; and it also appeared that defend- 
ant, without giving any notice to the landlord or his agent suddenly 
and secretly abandoned his house before the expiration oi^ the lease, 
and removed his family and the furniture of his house to another 
State, MM, that these facts, unexplained, were sufficient to sustain an 
order of arrest. lb. 

iBsnfflclent. An affidavit to obtain an arrest, stated that defend- 
ant had no property in this State which the plaintiff could attach, 
and then alleged that the defendant was a man of property, and as 
plaintiff believed, had ample means in his possession to pay the debt 
sued for, and that he was about to leave the State, and remove there- 
from with his said property, ffM^ that there was no legal evidence of 
having removed or disposed of his property, or being about to do so, 
with &tent to defraud creditors. Holler v. Aznar, 11 Abb. Pr. If. 8. 
288. 

Contents* The affidavit should state feycta and qii^cqiiakanc^, 
and cot inferences, or conclusions of law. 18 Wend, 404 ;"n^<i. 287. 
Crandall v. Bryan, 15 Boid. 48. 

Copy served. The fact that the copy of the affidavit served with 
an order of arrest does not purport to nave been duly signed or veri- 
fied, affords no ground for vacating the order, or discharging the de- 
fendant from custody. Barkers. Cook, 16 Abb, Pr. 88; S. C. less fully, 
25 Bow, Pr. 100, and 40 Barb. 254. 

Complaint must be consistent with affidavit. Although an order 
of arrest, in an action on contract, may be granted upon facts entirely 
independent of those necessary to be stated in the complaint, no order 
of arrest should be granted, in an action on contract, where the state- 
ments in the pompliont are inconsistent with material allegations con- 
tained in the affidavits, upon which the order of arrest is sought. 7 
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Abb. Pr. 181; Wickes v. Hannon, 13 Abb. Pr, 476; S. C, $ubtkm. 
Wicker «. Harmon, 21 How, Pr. 462. 

Thus in an ^tion against the drawer of a bill, payable to the 
order of A., although the complaint does not allegp an indorsement 
by A., nevertheless, since the plaintiffs must make title through such 
indorsement, they cannot arrest the defendant upon allegations that 
he falsely represented that a third person was authorized to indorse 
the name of A., whereby the plaintiffs were induced to discount it 
The plaintiffs cannot be permitted to insist, when they apply 
for an order of arrest,' that the indorsement is without authority, and 
the indorser not liable, and at the trial, or by their complaint, claim 
that it is a genuine indorsement. Ib» 

Entitling. The objection to an order of arrest that it was made 
on affidavits which though sworn to before the action was commenced, 
were entitled in the action, cannot be taken, after the defendant has 
has put in counter-affidavits and moved thereon, and on the plaintiff's 
affidavits. Such proceedings are a waiver of the objection, if it be 
one. 4 E. D, Smith, 139; 3 Abb, Pr. 142; 4 Id. 468; City Bank v. 
Lumley, 28 Hoto. Pr, 397. 

Merits. The merits or cause of action cannot be tried on affidavits, 
though the defendant cannot obtain bail. Royal Ins. Co. v. Koble, 4 
Abb.Pr. N. 8. 54; Swift v. Wylie, 5 Bobt, 680. In actions where the 
cause of action and the facts which authorize an arrest are the same, 
the court will not, ordinarily, try the merits upon a motion to vacate 
the arre«t. Paris v. Peck, 10 Abb. Pr. Hep. N. 8. 55. If tlie original 
affidavits made out a^inst the defendant a prima facie case of a 
cause of action authorizing an arrest, the court will not set aside the 
order, unless the proof adduced by the defendant is so clearly pre- 
ponderating as to leave no reasonable doubt of his success on the 
trial. lb. 

Form. Por a proper form of an affidavit to obtain an order of 
arrest in an action for the piurchase of goods upon credit obti^ned by 
false and fraudulent representations, see Smith v. Jones, 4 Bobt 655, 
and Wilmerding v. Cohen, 9 Abb. Pr. N. 8. 141. 

Nbte$ to siibdiidnmi 2. 

Fiduciary capacity. The defendant is liable to arrest where he re- 
ceives mdhey in a fiduciary capacity from one to pay to a third party, 
and omits to do so. Burhans v. Casey, 4 8a7id. 707. 

So also where A. receives an article from B. to sell, and is to pay 

B. the proceeds after deducting the compensation of A. A. standing 
in a fiduciary relation to B., and neglecting to pay over such proceeds, 
is liable to arrest. Barrett v. Oracle, 84 Rirb. 20. 

Aaetioneer. Where an auctioneer receives go6ds for sale, and is 
to receive all over a certain amount, and he fails to pay that amount, 
he is liable to arrest. Hoibrook v. Homner, 1 Code Rep. JV. 8. 406 ; 8. 

C, 6 Haw. Pr. 86. 

Attorney. Where an attorney collects money as such, and neglects 
to pay it over, he is liable to an arrest. Stage v. Stevens, 1 Denio^ 
267; Yates v. Blodgett, 8 How. Pr. 278; Gross c. Graves, 2 Bobt. 707. 

Agent. Where an agent receives money, and appropriates it to 
his own use, he is liable to an arrest. StoU v. King, 8 Mno. Pr. 298; 
11 
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Turner t. Thompson, 2 Ahb, Pr. 444; Brady «. BiBsell, 1 Id. 76; Wolf 
«. Brouwer, 5 BoU. 601. 

Afentfu All persons who have a personal interest in the money 
entrusted to them, or its use, and a right to control it, independently 
t)f any appropriation of it according to instructions of the owner, or 
where the liability for repaying such moneys grows out ot a transac- 
tion in which credit ap{>ear8 to have been given to the pecuniary re- 
sponsibility of, the recipient rather than confidence placed in his' 
personal character are not liable to arrest. McBumey «. Martin, 6 
BoU, 502. 

Insvraiife agent. An agent employed by an insurance company 
at a fixed salary, with an additional per centage on profits, but in no 
way liable for losses or expenses, and having no interest in the busi- 
ness or the property of the companv in his hands ; — Heldy under the 
circumstances of the agreement, liable to arrest in an action for not 
payinff over on demand, on the ground that the moneys were received 
m a fiduciary capacity. Lorillard Fire Ins. Co. t. Meshural, 7 RM, 
808. 

Broker. One employed as broker for the purchase of coin and 
stocks and recei vinff a deposit of money as security against loss in 
such transaction, is liable to an arrest in an action for the balance of 
account as for money received in a fiduciary capacity. Clark «. Pink- 
ney, 50 Barb. 226. 

Htodc broker. A stock broker, who, having received money 
to make a specific purchase, using it for some other purpose, is 
liable to an arrest Dubois v. Thompson, 1 Daly^ 809; 8. C., 25 Haw. 
Pr, 417. 

Collector. One who, on collecting a claim of his own, unites with 
it a claim belonging to another creditor, under an agreement with 
the latter to account to him for a due proportion of the amount col- 
lected, receives such proportion in **a fiduciary capacity,** and is 
liable in an action for not paying it over, to be arrested, or to an exe- 
cution against the person. Hall v, McMahon, 10 Abb. Pr. 819. 

Commission mereiiants. Factors or commission merchants doing 
business in the ordinary way, that is, receiving property from the 
consignors from time to time, and making sales and collections in 
their own names, placing the proceeds to their own credit in their 
bank account, charging their commissions and payments made 
on account of the property, making remittances to, and accept- 
ing and paying drafts of the consignors, are 'not liable to arrest in an 
action for moneys neglected to be paid over to the consignors, on 
sales of their property. [Reviewing authorities.] Duguid «. Edwards, 
82 How. iV. 254; 8. C, 50 Barb. 288. 

Money reoelved in fldaciary capacity. Under an agreement by 
which a factor engaged to transfer notes and bills taken by him on 
the sale of goods, to the defendants, in consideration of their guaran- 
teeing payment to the principal ; — Held, that such notes, and their 
proceeds m the hands of the defendants, were received in a fiduciary 
capacity for account of the principal, and might be followed in the 
hands of any person not a purchaser for value. Chaine v. Coffin, 17 
Abb. Pr. 441. 

Selling property. One who is employed to sell property on an 
agreement that he may retain all that he makes over a fixed price, as 
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biB compensation, acts in a fiduciary capacity, and is liable to arrest 
in a civil action, upon his failure to pay to bis principal what he has 
thus received. Barret v, Gracie, 34 Barb. 20. 

2fbte$ to subditiium 8. 

OUi(pitioii« The word *^ obligation," as used in the third sub- 
division of this section, is not used in its, strict sense of a special 
contract. It is equivalent to the words '* legal liability*' or '4egal 
duty." Crandall v. Bryan, 5 Ahb. Pr, 162. 

Fraud. A fraud committed in contracting a debt for the sale of 
goods for which the action is brought, subjects the offender to an ar- 
rest for the amount of the debt, whether such fraud would avoid the 
sale or not Wallace v. Murphy, 22 Haw. Pr. 414. 

Where the defendant, after having borrowed money on a promise to 
apply it to a specific purpose, converted it to another. mM^ that 
he was liable to arrest for a fraud in contracting the debt Lovell «. 
Martin, 11 Abb. Pr. 126. 

Fraud in contracting the debt, or incurring the obligation for 
which the action is brought, applies only to actions brought to en- 
force a contract liability, and not to those where fraud or deceit is 
the gist of the action. McGovem v. Payne, 82 Bai^. 88 ; Smith v. 
Cobiere, 3 Bo$u>. 684. 

Intent to delhiod ereditors. That to justify an order of arrest on 
the ground of a fraudulent disposition of property, proof of an 
actual fraudulent intent is required. Pacific Mutual Ins. Co. v. Ma- 
chado, 16 Abb. Pr. 451. 

A sudden failure in the midst of a business represented by the 
debtor, shortly before, to be profitable and safe, followed by fiight 
from creditors and from home, and the causes of which he persists in 
refusing to explain, is strong, if not conclusive evidence of fraud; 
and in such a case a mere denial of any fraudulent intention wffl be 
disregarded. City Bank v. Lumley, 28 Bow. Pr. 897. 

A purchaser who obtains credit by a false representation, must be 
held to intend the legitimate consequences of nis acts. His intent 
must be inferred from his acts and declarations. If he obtains credit 
by representations false in fact, and which he knew to be false when 
he made them, it will not do for him to say he did not mean to de- 
fraud the plaintiff at the time. Whitcomb v. Salsman, 12 Sow. Pr. 
688. 

Constnietive fhiiid. A fraud which is merely constructive and not 
involving moral guilt, is not ground of arrest. Birchell «. Straus, 8 
Ahb. Pr. 58. 

In giving a construction to the statute, for the puipose of im- 

grisoning a party, as a punishment for an offense, the more humane 
iterpretation should prevail ; and where there is no evidence of actual 
firaud in the debtor, he should not be subjected to arrest for acts only 
constructively fraudulent People v. Kelly, 85 Barb. 444. 

Evidence of. Where one of the co-defendants admitted in con- 
versation with the plaintiff, that they had transferred their goods to 
another firm for the purpose of keeping them out of the hands of their 
creditors, that it was reallv the same as if they still owned the j^oods, 
and that they were still in possession, — and where these admissions 
were corroborated by suspicious circumstances, such as want of evidence 
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of a good cootideration for the transfer, the creation of a new firm to 
take the goods, the absence of any transfer of the premises in which 
the goods were situated, and the fact of their remaining on the same 

S remises. Held, that an order of arrest on the ground of a fraudulent 
isposition of property should be sustained. Phillips v, Benedict, 38 
BaHf. 855; 8. C, 12 Abb. Pr. 855; 20 How. Pr. 265. 

Insohreiicy. Defendant made a purchase of goods on a short credit 
of thirty days, and within that time became insolvent, furnishing no 
explanation of the fact. HM^ that it was a fraudulent contracting of 
the debt, and an order of arrest consequently must be sustained. Dale 
«. Jacobs, 10 Alb. Pr. Bep. JV. 8. 382. 

False aHegationa and representations. The defendant is liable to 
arrest where he incurred tike debt and obtained the credit on a false 
allegation of his solvency. Freeman «. Leland, 2 Abb. Pr. 479; Mitchell 
«. Worden, 20 Barb. 253. But it must be shown that the defendant 
knew, at the time of making them, that the allegationH were false ; 
otherwise he is nof liable to arrest. Ghtfhey «. Burton, 13 Bow. Pr. 516. 
If the defendant believes his representations which he makes as to his 
liability to pay, before or at the time he purchases goods of the plain- 
tiff, are true, when he makes them he is not guilty of any fraud, how- 
ever false they may be in fact. lb. 

8cienter» To make out a charge of fraud in contracting the debt 
sued for, ieienter must be shown. 18 N. T. 299 ; 42 Barb. 470 ; 40 If. T. 
562, 575; 40 Haw. Pr. 226. 

Partner. One partner cannot arrest his copartner, upon an allega- 
tion of the fraudulent removal of the partnership property. Gary o. 
Williams, 1 Duer^ 667. Neither can he do so in an action for failing 
to apply the partnership funds to the partnership business. Smith o. 
Small, 54 Barb. 228. 

Partners. A partner is not liable to arrest on the ground of fraud 
committed by his copartner in contracting a copartnership debt, unless 
it can be bhown that he knew of such fraud, or that he in some way 
ratified the transaction. Hanover Co. u. Sheldron, 9 AUb. Pr. 240. 
To the same effect, Wetmore v. Earle, Id. note. 

In an action to recover a copartnership debt, in the contracting of 
which some of the partners were guilty .of a fraud, all the partners are 
liable to an arrest. Townsend v. Bogart, 11 Abb. Pr. 355; 1 HUl, 311 ; 
2 Sandf. 421; Coman v. Reese ,21 How. /V. 114; Bull v. Melliss, 9 
Abb. Pr. 58. 

Sospiclons drcamstances of fraud, unexplained by counter- 
affidavits, held sufficient to sustain an order of arrest. Wilmerding v. 
Cohen, 8 Abb. Pr. JV. 6. 141. 

Arrest is allowed on actions for tort, not as security for the debt, 
but as a punishment for the tort. National Bank of Commonwealth 
V. Temple, 89 How. Pr. 432. 

Bailment. Where goods are delivered upon an agreement to re- 
turn them or pay for tnem, the transaction may be regarded as a 
bailment, and not a sale, and the bailee is liable to arrest for a con- 
version. Persons. Cliver, 29 How. Pr. 432; reversing S. C.,28 Id. 139. 

Consignment. Where one receives goods on consignment, and 
makes advances upon them, and then consigns goods to a third party, 
holding himself responsible for any deficiency, he cannot be arrested 
for not paying such deficiency. The consignee did not act in a fidu- 
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ciaiy capacity. A consignee who has agreed to sell on commission 
and account for ^et proceeds, acts in a fiduciary capacity, and is 
liable to arrest for not paying over proceeds. 14 How. Pr, 181; 
8 /<?. 208; 6 Id. 86; 17 Id. 420; 2 Abb. Pr. 44. The relation of the 
parties in this respect is not substantially altered by the fact that he 
has also guaranteed the sal^s made by him, receiving an additional 
compensation therefor. Ostell «. Brough, 24 How, Pr. 274 ; Angus v. 
Dunscomb, 8 How. Pr. 14 ; Sutton v. De Camp, 4 Abb. Pr. If. 8. 488. 

Dlspogal of property. The right to arrest the defendant in an 
action brought to recover possession of specific personal property, 
depends not on the character of the cause of action, but on the ques- 
tion whether the defendant has disposed of the property so that it 
could not be found by the sheriff, or with intent to defraud the 
plaintiff of it. Jananique v. De Luc, 1 Abb. Pr. N. 8. 410. 

Hence, the ground of arrest in such case is not within the rule 
that grounds inhering in the nature of the cause cannot be contro- 
verted on motion ; but the question in such action may be tried on 
the affidavits ; and if on motion to vacate the arrest, the affidavits 
are conflicting on this point, the decision of the motion will not be 
reversed on appeal. lo. 

Chattels. In an action for the recovery of specific personal prop- 
erty wrongfully detained, the plaintiff may have an order of arrest, 
and the order may require the holding of the defendant to bail in a 
specified sum. [Disapproving Bosw. 686.] Tracy v. QrifiSn, 50 Bofrb. 70. 

Concealing property. An order of arrest cannot be granted on 
showing that the property has been removed or concealed by the de- 
fendant merely, it must also be shown that such removal or conceal- 
ment was with intent that it should not be found or taken by the 
sheriff or with the intent to deprive the plaintiff of it. Watson i). 
McGuire, 88 How. Pr. 87. 

Claim by third person. The fact that a third person had inter- 
posed some claim to moneys which the defendant had received in a 
fiduciary capacity for the plaintiff, wherefore he refused to pay it 
over, lest he should be liable, does not affect the plaintiffs* right to 
have defendant arrested in an action to recover such money. Gross 
«. Graves, 19 Abb. Pr. 96. 

Note* to wbdvoinon 6. 

Females. The provision of the Code **that no female shall be ar- 
rested in any action, except for a willful injury to person, character, 
or property" (Code, § 179), exempts a female defendant from arrest in 
an action for debt, although she may have fraudulently contracted 
such debt. Wheeler v. Hartwell, 4 Bo9w. 684. 

No warrant can issue in any case against a female. Law$ of 1818, 
Sf 00, 112. 

It is very questionable whether this law of 1818 is at this present 
day good law. So far as relates to warrants in actions on contract, 
this section has been very much modified, if not wholly repealed, by 
the non-imprisonment act of 1881, and subsequent acts, and as a 
female can now wholly do business and own property in her own name 
as her own separate estate, it would seem that she may be arrested in 
all matters in which the law makes no distinction between her and a man 
even where the cause of action is not for a willful injury to person or 

Erbperty. ^ She may sue or be sued in all matters having relation to 
er property." Laws of 1860, ch. 90, p. 157. 
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HnslNUid. The husband may still be arreted for the tort of hia 
wife; and he may be arrested although the tort is one for which the 
wife cannot be arrested herself. [Disapproving 2 Dner, 918, and dis- 
tingnishinff 2 Sandf. 620.] Solomon v. Waas, 2 Hilt. 179. 

Married woman. It seems, that a married woman cannot h% 
attested in a civil action. Baldwin «. Kimmell, 16 AUb, Pr, 858. 
Compare Hove^ v, Starr, 42 Barb. 435. 

An application for an order of arrest cannot be granted if it ap- 
pears, or IS conceded, that the defendant proceeded against is a mar- 
ried woman. (Jrah, Pr. 127; 2 Hilt. 179; Schaus v. Putcher, 16 Abb. 
Pr 858, note; S. C, 25 How. Pr. 468. 

The right of a married woman to take advantage of her coverture 
as a ground of discharge from a warrant of arrest issued against her 
under the non-imprisonment act, is not waived by her controverting 
generally the facts, on the return of the warrant, and giving the recog- 
nizance and bond. Such objection does not go to the jurisdiction nor 
to the form or sufficiency of the moving papers, but may be raised at 
any time during the pendency of the proceedings. When the objec- 
tions is raised, if the fact of coverture did not appear in the applica- 
tion for the warrant, and is contested, the court may in its discretion 
allow the examination of the woman to proceed, leaving her to her 

Slea in the course of the proceedings. Robinson «. Rivers, 9 Abb. Pr, 
L 8. 144. 
Coverture may be inquired into, and if established, be made the 
ground of a motion to discharge from an arrest under the non-im- 
prisonment act. The wife is not restricted to setting it up by answer in 
the action, and awaiting the trial of the issue. lb. 

TL Oenerai Notes. 

Yacating arrest* Where the affidavits upon which an order of 
arrest was granted, and upon which the order, is sought to be sus- 
tained, do not state facts within the plaintiff's own knowledge, and 
which, beinjjf uncontradicted, would establish prima facie the de- 
fendant's guilt, the order will be vacated upon coiftradictory affida- 
vits by the defendant. Sachs v. Bertrand, 22 Hoto. Pr. 95. 

Contemporaneous frauds* On a motion to discharge an order of 
arrest, on affidavits introduced on the part of the defendant in sup- 
port of the motion, the plaintiff may sustain the order and resist the 
motion by proving other contemporaneous frauds by the defendant. 
Scott V. WilUams, 28 Hoto. Pr. 898; 14 Abb. Pr. 70. 

Ganse of action per se. Where the arrest is granted upon an affi- 
davit stating positively facts constituting a cause of action^ which per 
$e authorizes the arrest, it cannot be vacated as a matter or courscL on 
affidavits merely denying such cause of action. Consland v. Davis, 4 
Bo9w. 627. And this is so in an action for deceit, where the ground 
of recovery is the fraud. Ely u. Mumf ord, 47 Barb. 629 ; 14 How. Pr. 
181 ; Memt t>. Hecksher, 60 Barb. 451 ; Royal Ins. Co. v. Noble, 5 
Abb. Pr. N. 8. 54; Mervin f>. Playford, 8 Bobt. 702; Stuyvesant v. 
Bowran, 9 Abb. Pr. N. 8. 270; S. C, 84 How. Pr. 61. 

Counter-affldavits to vacate arrest* Where a defendant is arrested 
for fraudulent representations in contracting the debt upon which the 
action is brought in a New York district court, on being brought be- 
fore the justice upon the warrant he may read eounter-affidcmU to 
to those of the plaintiff and move thereon to discharge the arrest. But 
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this must be done before isme joined, Johnson v. Florence, 82 Eoto. 
iV. 280. 

To SQStain an order of arrest the plaintiff is bound to make out 
his case beyond a doubt. Mulry v. Collett., 8 Bobt. 717. 

Oaase of action and affldarit. Where the cause of action and the 
facts on which an order of arrest is granted are identical, the defend- 
ant need not moye before trial to set aside the order of arrest, but 
may at the trial contest the facts relied on as a ground of arrest, and 
if they are not proyed at the trial, an execution against the person 
cannot be issued. Elwood v. Gardner, 10 Abb, Pr^ N, 8. 288. 

An order of arrest may issue when it shown to the judge that 
plaintiff has a cause of action against the defendant, and that the de- 
fendant had disposed of his property and was about to leave the 
State with intent to defraud his creditors. It makes no difference 
whether the action is of a legal or equitable nature, or what answer 
has been put in ; ail that is required is to have a cause of action and a 
case coming within some one of the provisions. Short v. Barry, 89 
Mifw. Pr, 815. 

Where the right to arrest flows directly from the nature of the 
canse of action itself— «. g., in an action for the wrongful conversion 
of personal property — the court will not try the merits upon affidavits, 
ana will not discharge the order, unless defendant makes out a clear 
case of innocence. Boyal Ins. Co. v. Noble, 4 Abb. Pr, N, 8. 54. 

In actions where the cause of action and the facts which 
authorize an arrest are the same, the court will not, ordinarily, try the 
merits upon a motion to vacate the arrest. Faris v. Peck, 10 Abb. Pr. 
if. 8. 55. 

Election day. It is not a ground for setting aside an order of ar- 
rest that the party had been arrested previously in the same suit and 
on the same process, on a day of general election. The exemption 
from arrests expires with the day of election, and the parties after- 
wards stand towards each other as if no previous arrest had been 
made. [14 John% 846; 1 Wend. 82; 6 Id. 90.] Petry v. Fitzgerald, 
1 Baly, 401. 

Exemption* The exemption of a party or witness from arrest is a 
personal privilege which can be waived, and the waiver is complete 
where the party or witness fails to claim it at once, and does some 
act in the cause in reference to his appearance, such as perfecting 
bail, by justification of the sureties. [8 Abb. Pr. 416 ; 15 Barb. 26 ; 
7 Cow. 866; 5 How. Pr. 238; 4 Dall. 107; 4 iill, 59; 11 Mass. 11, 
14.] Petrie tJ. Fitzgerald, 1 Dolt/, 401. 

A defendant in an action pending in court, was arrested in the 
street, near the court room, but before the court commenced its ses- 
sion. He had gone to attend either the trial or proceedings for 
the removal of the cause to another court, upon justification of sure- 
ties, and when arrested, was leaving to go home because he thought 
nothing would be done, ffeldj that be was entitled to go to ascer- 
tain if anything would be done in the action, and to return unmo- 
lested, and that merely stopping to announce to the counsel for the 
opposite party that no steps would be taken, was not such a deviation 
from his journey as justined his arrest. Salhinger v. Alder, 2 Bobt. 
704. 

Military* No person belonging to the military forces to be ar- 
rested on civil process while going to, remaining at, or returning 
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from a place, he is required to attend for military duty. Law of 1862, 
ch. 477, §§ 812, p. 945. See, also, People ex rd, Gaston v. Campbell, 
40 JV: r. 188. 

Police. No person holding office under the Metropolitan Police 
act shall be liable to military or jury duty, or to arrest on civil pro- 
cess, nor to service of subpoenas from civil courts, while actually on 
duty {Lam of 1864, ch. 408, § 84, p. 922). 

Under the amendment of the Metropolitan Police act (Law$ of 
1864, ch. 403), as under the act of 1860 (14 AVb. Pr. 482; 15 Id, 390), 
a police officer is not exempt from arrest in a civil action, except 
while actuallv on duty. Coxson v, Doland, 2 Dalyy 66 {otherwUe ttn^ 
d&r the new (Charter of New York, Laws of 1870, ch. 187, §§ 58, p. 879). 
The policy of exemption of public officers fh>m arrest explained. Ih. 
See also. Matter of Potter, 55 Barb, 625. 

Christian names of plain tififo must be stated on the papers on 
which the order of arrest was jzranted, or the arrest will be vacated. 
But not after appearance by defendant, for that waives the defect. 7 
Cow. 866; Ballowhey v. Cadot, 8 Abb. Pr. N. 8. 122. 

Complaint. If there is one principal cause of action in a com- 
plaint which will not justify an order of arrest, no arrest can be 
ordered in the action. Ely v. Steigler, 9 Abb. Pr. Jv. 8, 85. 

Connter-clalnu In an action brought to recover the value of chattels 
of the plaintiff, converted by a defendant, it is not ground for dis- 
charging an order of arrest that the defendant has a claim for a larger 
amount against the plaintiff. Hullet «. Reyns, 1 Abb. Pr. N. 8. 27. 

Deposit in lien. Whenever it shall be necessary for a party to any 
action or proceeding to give a bond or undertaking with surety or 
sureties, he may in lieu thereof deposit the sum with the officer or in 
court. Law» of 1868, ch. 892, p. 662. (This provision is enacted by 
way of amendment to section 835 of the Code of Procedure, which 
relates solely to the security to be given to effect a stay of proceedings 
on appeal to the court of appeals from a money judgment ; and it 
may, tnerefore, be thought that it is to be construed to apply only to 
security given on such appeal.) A deposit of the money claimed with 
the justice would not justify or authorize him in dispensing with the 
undertaking. 18 Johns. 481. 

Joining other claim. Where one indebted in a fiduciary capacity, 
gives a check which was protested for non-payment, it is no objection 
to vacate the arrest that the complaint also demands the costs of pro- 
test, they not being claimed as a separate cause of action. Shipman 
V. Shafer, 14 Abb. Pr. 449. 

Judgment, action on. An order of arrest may be spranted in an 
action on a judgment for a debt fraudulently contracted. The fraud 
is not merged in the judgment. Greenbaum v. Stein, 2 Daty, 228. ■ 

New centraety elTect of. Acceptance by the creditors of bonds, 
merely as security for the demand, and which are inadequate security, 
does not preclude arrest. Dubois v. Thompson, 1 Dalyy 809 ; S. C, 28 
Haw. Pr. 418. 

Where it appeared by the affidavits upon which an order of arrest 
was granted, that the defendant incurred the debt sued for in pur- 
chasing property from the plaintiffs, by fraudulently representing that 
he was a man of wealth, and that he gave his notes to the plamtiffs 
for the amount of the debt; and after they became due, and were un- 
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paid, he falsely represented to the plaintiffs that he was partner in a 
nrm, upon whom he had authority to draw for the debt, whereupon 
the plaintiffs received from him, m lieu of the note, his drafts upon 
his alleged firm, which the firm refused to accept ; — Held, that an order 
of arrest was properly granted. Murphy v. Hernandez, 10 Bonp, 995. 

The act of the plaintiff in receiving the drafts from their debtor, 
under such circumstances, does not preclude the plaintiffs from ob- 
taining an order of arrtist. lb. But see Nelson «. Blanchfield, 64 
Barb. 680. 

PromisMory note no bar to arrest. The fact that a creditor has 
accepted the promissory note of hie debtor for money due him re- 
ceived in a fiduciary capacity, is no bar, after the dishonor of the 
note, to an arrest in an action on the original indebtedness. But the 
plaintiff must be ready to return the note. Shipman v, Shafer, 14 Abb, 
iV. 449. 

Settlement after the fraud, by taking defendant's note, will upon 
motion be cause to vacate the arrest. Nelson v. Blanchfield, 54 Barb, 
•80. 

Lex fori. A defendimt may be arrested, in a civil action, for 
fraudulently procuring possession of pr<n>erty in a foreign country, 
if he brings the proceeds of his fraud into this State ; and this, 
whether he could have been arrested there for fraud or not. The 
remedy is governed by the lex fori. [2 Johns. 148; 11 Id. 194; 14 
Id. 864.] City Bank «. Lumley, 38 How. Pr. 897. 

Place. Arrest may be ordered of a defendant within the jurisdic- 
tion without reference to where the fraud was committed, or whether 
the property was ever brought here. Brown t, Ashbough, 40 Bow,. Pr. 
326. 

Beddenoe* One who left his domicil in Canada and came to Buf- 
falo, avowing his intent to remain there, and making efforts to pro- 
care a residence and place of business there; — HM^ to have ac- 
quiesced a residence, so as not to be liable to arrest, even before the 
removal of his family. Brown e. Ash burgh, 40 How. Pr, 360. 

Second arrest* When a defendant Itas been discharged from in»- 
prisonment under an order of arrest, by due course of law, he ought 
not to be re-arrested, and imprisoned a second time, for the same 
cause, though in a different form of action. Wright «. Ritterman, 4 
BoU. 704; S. C, 1 Abb. Pr, N. 8. 438. See also Enoch e. Ernst, 31 
How, Pr. 96. 

It is not a ground fur setting aside an order of arrest that the 
party had been arrested previouslv in the same suit^ and on the same 
process, on a day of general elecnon. The exemption from arrest ex- 
pires with the day of election, and the parties afterward stand to- 
wards each other as if no previous arrest had been made. [14 Johns. 
$46; 1 Wend. 82; 5 Id. 90.] Petrie v. Fitzgerald, 1 Daly, 401. 

Wrongs. In an action to recover damages for false and fraudulent 
representations respecting the pecuniary responsibility of third per- 
sona, the defendant is liaBle to arrest upon proof of his non-residence, 
or intent to depart Hazlett e. Gill, 19 Abb. Pr. 858. 

An action to recover damages from the defendant for negligently 
iiguring property of the plaintiff in his possession, is to be regarded 
as an action for misfeasance or malfeasance, and not an action for 
breach of contract, though the property were in possession of the 

12 
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defendant by yirtae of a bailment. An action may be m ddieto, or 
for torL though a contract be alleged by way of indacement. [7 
Hill, 5^ ; 12 How. Pr. 208.] In such action an execution against the 
person may be issued upon a judgment. E^eeler v, Clark, 18 Abb. Pr. 
164. Compare Person t>, Oliver, 29 Bow. Pr. 482; reverdng S. C, 28 
Id. 180. 

Section 17. Proceedings on arrest 

The defendant, immediately upon being arrested, 
must be taken to the usual court room of the court out 
of which the warrant issued, unless he gives the security 
specified in section nineteen of this act ; and if the jus- 
tice thereof be svbsent, or unable to try the action, or if 
it be made to appear, to the satisfaction of such jus- 
tice, by the affidavit of the defendant, that he is a ma- 
terial witness in the action, the^ constable [marshal] 
must immediately take the defendant before the justice 
of the next district court, who must take cognizance of 
the action, and proceed tlierein the same as if the war- 
rant had been issued out of the latter court. 

Section 18. Notice of arrest to plaint^'. 
* The constable [marshal] making the arrest must im- 
mediately give notice thereof to the plaintiff, and in- 
dorse on the warrant, and subscribe a certificate, stating 
the time of serving the same, and of his giving notice 
to the plaintiff. 

Section 19. Defendant to be kept in custody. 

The constable [marshal] making the arrest, or an- 
other constable [marshal] by direction of the justice, 
must keep the defendant in custody, unless he shall 
give the security for his appearance, in case the court 
is not sitting, as provided by section one hundred and 
eighteen of the act entitled '' An Act to reduce the sev- 
eral laws relating particularly to the city of New York 
into one act^" passed April 9, 1813, which section shall 
be deemed a part of this section, or until he is duly 
discharged by order of this court ; but in no case can 
such detention exceed forty-eight hours from the time 
or his first being brought before the justice, unless 
within that time the trial of the action be commenced, 
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or nnlesd it be delayed at the request of the defendant, 
or in consequence of his demand of a jnry trial. If 
the trial of the action be delayed at the request of the 
defendant, or in consequence of his demanding a trial 
by jury, he must file with the court the undertaking 
required by section twenty-six of this act, before such 
delay is granted to him. 

NOTE. 

The act mentioned in the foregoing section is as follows : 
^*And be it farther enacted that when any defendant shall be 
taken, on any warrant issued out of the said oourt, to be h olden be- 
fore the said justices, and the same court shall not then be sitting, it 
shall be the doty of the constable, or marshal, or other proper officer 
bavinp; such warrant, to take, in his own name, and in his official 
capacity, bail or security of some sufficient person or persons, to be 
bound by bond conditioned for the appearance of the defendant on 
the next court day ; and if the said defendant shall not appear in per- 
son in court at the time mentioned in the said bond, and if the plain- . 
tiff shall approve of the said bail or security by accepting an assign- 
ment of the said bond, then the constable or marshal shall and may 
return the said warrant in the same manner as if the defendant had 
been brought in court in person, and the court shall and may proceed 
in the cause in the same manner as if the defendant had appeared in 
person, and denied the plaintiff's charge by plea; and the said bail or 
security shall be held to pay the debt or damages, and both, which 
shall or may be adjudged against the defendant, unless the said de- 
fendant shall enter the necessary security for the payment of the 
amount of the said judgment in sixty days; or shall, m case he shall 
be liable to imprisonment, surrender himself or herself, in. execution, 
within forty-eight hours from the time of the entry of said judg- 
ment ; but if the defendant, when taken by virtue of the aforesad 
warrant, shall neglect or refuse to give bail or security for his or her 
appearance, as aforesaid, it shall be lawful for the constable or marshal, 
or other proper officer having such warrant, to take such defendant to 
the jail of the city and coun^ of New York, and deliver him or her to 
the keeper of the said jail, who is hereby required to receive 9uch de- 
fendant, and to keep him or her in safe custody, in the said jail^ until 
the next court day, when the said constable, or marshal, or other 
proper officer who shall have served such warrant, or some other con- 
stable or marshal who may be directed by the court in writing, shall 
bring such defendant before the said court: Provided, That it shall 
not be lawful for the said keeper to detain such defendant in custody, 
upon such warrant, for a longer time than forty-eight hours : And 
further. That in case the plaintiff shall accept an assignment of the 
bail bond, to be taken by the constable or marshal, or other officer, 
the plaintiff may, if necessary, commence a suit thereon in his own 
name, as the assignee of the constable, marshal, or other officer, and 
on obtaining juogment thereon, shall, under the execution to be 
issued thereon, levy the amount of the debt, or damages and costs for 
which judgment shall be given in the original action, with costs, in 
the suit on the bail bond, and no more; but if the plaintiff shall re- 
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fuse to take ao assignmeiit of such bail bond, he shall have his 
remedy agaiiuit the constable, marshal, or other officer, as in case of 
an escape ; and in that case, such constable, marshal, or other officer 
maj commence a suit in his own name, and for his indemnity on such 
bail bond. Act of April, 1818, { 118. 

AetloB OB vnflertaklni^. An action upon an undertaking of baiL 
EM, not barred before the lapse of six years. Brewster v. Brewster, 
83ift>rft.428. 

Section 20. Attachment laws applied. 

All laws in relation to the issaing of attachments by 
justices of the peace, when the debt or damages claimed 
do not exceed two hundred and fifty dollars, and of 
the service thereof, shall apply to these courts, except 
when the same may be inconsistent with this act ; and 
also, except that such attachment shall be signed by 
the clerk or his deputy in the name of such clerk, 
with thf* allowance thereof indorsed thereon, signed by 
the justice. See also, § 10, Anie. 

NOTES. 

^ . Hie ^visions of law respecting attachments above referred to, 

/ and not inconsistent with the act, are belicTed to be those below : 

AsL^. t itle 4, ch. 2, part 8 o f the Revised SUtutes, being 3 B. 8. 

5 ed. pp. 439/482, inclusive, and p. 462. 
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AttathmenU^ when to he iuued. 

An attachment against the property of any debtor may be issued 
on the application of a creditor, in the manner hereinafter prescribed, 
whenever it shall satisfactorily appear to the justice that such debto r 
has depar ted qr^is about to depart from th6X;p.9ZLty jjiere jie last re - 
nded, with intent t o de fraud his creditors, or to avoid the service 
of any civil process, or that such debtor keeps himself concealed 
with the like intent. 8 Bee. Stat,, 6 ed. sV, p. 480. 

Againet non^eeident drfendante. 

Whenever, by the provisions of the thirtieth [218] section of this 
act no warrant can issue, and the defendant shall reside out of the 
county, he shall be proceeded against by summons or attachment re- 
turnable not less than two nor more than four days from the date 
thereof, which shall be served at least two days before the time of 
appearance mentioned therein ; and if such defendant be proceeded 
against otherwise, the justice riiall have no jurisdiction. Latde of 
1881, ch. 800, S 88, being 8 Rev. Stat. 5 ed. { 215, p. 462. 

(Note.) Section 80 of ch. 800 of the Lawe of 1881, being f 212 of 
8 sin. Stat. 5 ed. above referred to, and being referred to in | 213 of 
8 Bet. Stat. 6 ed. p. 462, are as foUows: 
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Seetioii SIS. EiueMmtSy in vfhat form to he muod, 
Ko execution issaed on any jadg^ment rendered by a justice of the 
petee upon any demand arising on contract, express or implied, or 
upon any other judgment founded upon contract, whether issued by 
such justice or the clerk of the county, shall contain a clause author- 
udng an arrest or imprisonment of the person against whom the same 
shall issue, unless it shiCll be proved by the affidavit of the person in 
whoM favor such execution shall issue, or that of some other person, 
to the satisfaction of such clerk or justice, either : 

1. That such judgment was for the recovery of money collected by 
aiiy public officer; or, 

2. For official misconduct or neglect of duty ; or, 

8. For damages for misconduct or neglect in any prufessional em- 
ployment. Law$ 0/" 1831, ch. 800, f 30. 

Section 218. Warrant, in what ease to ume. 

No warrant shall issue against a defendant in any case in which, 
by the provision of the last proceeding section, an execution on the 
judgment recovered could not be issued against his body ; and when- 
ever a warrant in such case shall issue, the like affidavit shall be re- 
quired as for the issuing of an execution, by the provisions of said 
section. Same chapter, { 81. 

Se<Hion 214 concerns proceedings by summons in case of non- 
resident plaintiff, and then follows section 215, allowing attachments 
against a non-resident defendant, as above set forth, "nius it will be 
seen that a warrant could only issue where the action was : 

1. For money collected by a public officer. 

2. For official misconduct or neglect of duty. 

8. For damages or misconduct or neglect in any professional em- 
ployment. 

In aU other eaees than where no warrant can issue, and the defend- 
ant shall reside out of the county, he ekaU be proceeded against by 
summons or attachment as specified. 

In addition to the cases in which an attachment may issue as above, 
action may also be commenced by attachment as follows : 

AddUiondl caeee where attachment may isette. ,._— , 

In addition to the cases in which suits may now be commenced 
before justices of the peace by attachment, any suit for the recovery 
of any debt or damage arising upon any contract, express or implied, 
or upon any judgpment for one hundred dollars or less, may be so 
commenced, whenever it shall satisfactorily appear to said justice 
^at t he d efendant is about to remove from the county any of his 
propertylRth intent to defr aud his creditor, or hasassigned, disposed 
of, sgsreted , or is about to assign^ dispose* of^ or^secfele any of his 
"^t^perty with the like intent — whether such defendant be a resident 
of this State or not. Lowe of 1881, ch. 800, § 84, a« amended, Laws of 
1842, ch. 107, being { 216, 9 Mev. Stat. 5 ed. pp. 462, 468. 
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(Note.) Th4 amount mmy noeed $100, M not |850. S00 Meficm 20- 
<?/ th» IHitriet Ckmrt Act, p. 93. 

The next section (317) of this sUtate relates to the preliminaries 
to iBsoing the Attachment, such m the sffidarit of the plaintiff as to 
the facts and circumstances, and the bond or undertaking, which, 
however, is not inconsistent with, and is therefore superseded by sec- 
tion 21 (po9t\ of the District Court Act, which must be followed, in 
order to obtain a regular, Talid attachment. 

The next section of the statute, not inconsistent with the District 
Court Act, is the following: 

AttaehmenU^ how to he terved, FwmmaX terviee. 

Every attachment issued by virtue of this act, or of the provisions 
contained in the said second article, shall be served in the manner now 
provided in said article, except that if the defendant can be found in 
the county, the copy of such attachment and inventory shall be served 
upon him personally, instead of leaving the same at the place now 
prescribed in said article, and the return of said officer, in addition 
to what is now required, shall state specifically whether such copy 
was or was not personally served upon the defendant. Lawt of 1881, 
ch. 800, § 86, being { 318 of 3 Hn. Btat, 5 ed. p. 468. 

The ** second article," mentioned in the above section, is article 
second, title fourth, chapter second, part third, of the Revised Stat- 
utes, referred to in section 317 of the statute above made note of, and 
refers to 8 Beo, Stat, 5 ed. { 39, p. 481. Section 39, ** Duties of mar- 
shal in executing attachment," follows (pott^ p. 96). 

Proceedingi, when perionaUy m-ved. 

If such attachment was issued in one of the cases provided for in 
this act [Laws of 1881], and shall be returned personally served upon 
the defendant, the justice shall, on the return day, proceed to hear 
and determine the cause in the same manner as upon a summons re- 
turned personally served. Lawt of 1881, ch. 800, % 87, being 8 Rn, 
Stat. 5 ed. { 319, p. 468. 

Whm not permmaUy served. 

If such attachment was issued in one of the cases provided for by 
this act [Lawt of 1881], and at the return day it shall appear by the 
return that property was attached, and that a copy of such inventory, 
and attachment was not personally served, and the defendant shall 
not appear, the plaintiff may take out a summons against the defend- 
ant ; and if such summons shall be returned that the defendant can 
not be found, after diligent inquiry, or that the same has been per- 
sonally served upon the defendant, then, in either case, tl^e justice 
shall proceed to hear and determine the cause in the same manner 
as on a summons returned personally served. Lawt of 1881, ch. 800, 
{ 88, being 8 Bet. Stat. 5 ed. { 330, p. 468. 
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Jud{^fnenUUhepreiumptioeeHdmeeofindsUedfie$i, When defendant 
i$ not pereonaOjf ierved, 

A judgment obtained before any justice, in any suit commenced 
* by attachment, when the defendant shall not be personally served 
with the attachment or summons, and shall not appear, shall be only 
presumptive evidence of indebtedness in any suit that may be brought 
thereon, and may be repelled by the defendant; and no execution 
iasued upon such judgment shall be levied upon any other property 
than such as was seized under the attachment issued thereon ; nor 
shall any defendant in such case be barred of any set-off which he 
may have against the plaintiff. Law9 of 1881, ch. 800, { 89, being 
S 231 of 3 Beff. Stat. 5 ed. pp. 468, 464. 

For tehat debts atta^ment may ueue. 

Such application may be made by any creditor, or by his personal 
representatives, having a demand against such debtor penonally^ 
whether liquidated or not, arising upon contract or upon a judgment 
rendered within this State, amounting to one hundred dollars, or any 
less sum. 3 Ben, Stat. 5 ed. { 25, p. 480. 

\ Proofs necessary. 

Such application shall be in writing, and shall be accom- 
panied by the affidavit of the creditor, or of his agent, in which 
shall be specif ed, as near as may be, the sum in which, the debtor 
ia indebted, over and above all discounts, to the person in whose 
behalf application is made, and the grounds upon which the 
application is founded ; and the facts and circumstances to establish 
such grounds [he] shall also, [by his own jiffidavit, or that of some 
other person or persons, prove to the satisfaction of the justice.] 
And it shall be the duty of the justice, on being requested so to do, 
to issue his subpoena to compel the attendance of any witness forth- 
with, to make such affidavit 8 Ret. Stat. 6 ed. § 26, p. 480, as modi- 
fied by S 85 of ch. 800 of 1881. 

Bond to be given. 

The applicant shall execute to the defendant, and deliver to the 
justice, a bond, with sufficient surety, to be approved by such jus- 
tice, in writing upon such bond, in the penalty of two hundred dol- 
lars, conditioned to pay such defendant all damages and costs which 
he may sustain by reason of the issuing such attachment, if such 
plaintiff fails to recover judgment thereon ; and if such judgment be 
recovered, that such plaintiff will pay the defendant all moneys 
which shall be received by him frpm any property levied upon by 
such attachment, over and above the amount of such judgment, 
and interest and coats thereon, a Bos. Stat. 5 ed. { 27, p. 481. 
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CorUerUi of attachment. Directima ta marthaU 

Every such attachment shall state the amount of the debt awom to 
by the applicant, and shall command any constable [marshal] of tho 
county in which the justice resides, to attach so much of the goods and 
chattels of the debtor as will be sufficient to satisfy such debt, and 
safely to keep the same, in order to satisfy any judgment that may be 
recovered on snch attachment, and to make return of his proofed- 
ings thereon to the justice who issued the same, at. a time therein to 
be specified, not less than six nor more than twelve days from the 
date thereof. 8 Be9. Stat. 5 ed. § 28, p. 481. 

Dutiei of marihal in exemting attaehtneht. 

The constable [marshal] to whom such attachment shall be directed 
and delivered, shall execute the same at least six days before the return 
day, and shall attach, take into his custody, and safely keep such part 
of the goods and chattels of the defendant as shall not be exempt from 
execution, and as shall be sufficient to satisfy the demand of the plain- 
tiff. He shall immediately make an inventory of the prop^y seized^ 
and shall leave a copy of the attachijuent and of the inventory, certified 
by him, at the last place of residence of the defendant ; but if the 
defendant have no place of residence in the county where the goods 
and chattels are attached, such copy and inventory shall be left with 
the person in whose possession the said goods and chattels riiall be 
found. 8 Be9. Stat. 6 ed. § 29, p. 481. 

Band to prevent removal of goods. 

No goods attached by a constable [marshal] shall f>e removed by 
him, if a bond be given and delivered to such constable [marshal] 
by any person with sufjcient surety to be approved by the constable 
[marshal], in a penalty double the sum stated in the attachment to 
have been sworn to by the plaintiff^ conditioned that such goods and 
chattels shall be produced to satisfy any execution that may issued 
upon any judgment which shall be obtained by the plaintiff upon such 
attachment, within six months after the date of such bond. 8 Bev, 
Stat. 6 ed. { 80, p. 481. 

Bond hy claimant %f goode attached. 

If any person shall claim any goods or chattels attached by a 
constable [marshal], he may, after such seizure, and at any time be- 
fore execution shall have been issued upon the judgment obtained 
on such attachment, execute a bbnd to the plaintiff, with suretiea, 
to be approved by the constable [marshal] or by the justice who issued 
the attachment, in a penalty double the value of the property at- 
tached, conditioned that in a suit to be brought on such bond, within 
three months from the date, such claimant will establish that he was 
the owner of the goods seized, at the time of such seizure, and In 
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case of his failure to do so, that he will pay the value of the goods 
so claimed, with interest 8 Bev, Stat. 5 ed. § 81, p. 431. 

Property^ when to be delivered up. 

Upon either of* the bonds aforesaid being executed and delivered 
to the constable [marshal], he shall deliver up the property seized by 
him, to the obligor in such bond. 8 Rev, Stat 5 ed. | 82, p. 482. 

Betwm of attachment. 

The constable [marshal] serving the attachment shall make a 
return thereof on the day therein named for that purpose, with all his 
proceedings thereon, in writing, subscribed by him, with a copy of the 
inventory of the goods attached, certified by him, and with any bond 
which may have been executed and delivered to him, pursuant to 
the foregoing provisions. 3 Bet. Stat, 5 ed. $ 88, p. 482. 

Suit on bond gvoen hy claimant. 

In every suit which shall be brought upon a bond given by the 
claimant of property, pursuant to the preceding thirty-third section, 
the claimant may give in evidence, in bar of a recovery, that he was 
the owner of the property seized, at the* time of such seizure. If he 
fail to establish such ownership, or if judgment pass against him 
by default or on demurrer, the plaintiff shall recover the value of the 
property so seized and delivered to such claimant, with interest from 
the date of the bond, to be assessed as damages. 8 Rev, Stat, 5 ed. 
S 84, p. 482. 

Exeeue recovered^ hmo applied'. 

If the amount so recovered exceed the amount of the plaintiff's 
judgment, rendered on the attachment, he shall be liable to refund such 
excess to the defendant in such attachment. 8 Bev, Stat, 5 ed. { 85, 
p. 482. 

When defendant may prosecute bond. 

If the defendant shall, before judgment, satisfy the claim on which 
such attachment issued, and all costs thereon, or after judgment shall 
pay the same, he shall be entitled to maintain an action on the bond 
executed by such claimant, in his own name, in the same manner and 
with the like effect as if such action had been brought by the obligee 
in such bond, as herein provided. 8 Bev, Stat, 5 ed. $ 86, p. 482. 

' NOTES. 

L The attachment, 

Signainre. The attachment must be signed by the clerk of the 
court, not by the justice. Osterstock v. Lent, 8 Ahb, Pr, 141. It need 
not be sealed.. lb, 

Fleiltions name* The authority given to sue a defendant by a 
13 
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fictitious name extendi only to actions comoMoeed by sammons, and 
not to those commenced by warrant or attachment ; and tberelbre a 
defendant cannot, in those courts, be ned by attachment under a fic- 
titious name, unless it appears on the trial that the property attached 
belonged to the person charged at defendant under the ftstltioaa 
name. Davenport v, Doady, 8 Abb. Pr. 409; McCabe «. Doe, d J7. />. 
Smith, 64. 

Ovrner of pr#perty. Where a person appears and defends the suit, 
claiming to be the owner of the attached property, the plaintiff^ not 
having denied the ownership in the court below, cannot on appeal 
object that such person was not the owner, for the purpose of dis- 
puting his right of appeal. lb. 

Execntion. The property attached, and none other, can be sold 
under execution. See | 52, notes to subd. 1. 

Release of goods on appeal. Where a constable has taken prop- 
erty on attachment, he is bound to release the same on being werved 
with a certificate that an appeal has been duly made from the judg- 
ment, in the same manner as if the property had been seised by him 
upon an execution. Keyser «. Waterbury, 7 Barb. 650. See notes to 
8 Rev. Stat, f 218, ante, 92. 

Jurisdiction. Trial* Return of marshaL Before these courts can 
acquire jurisdiction to proceed to trial in an action commenced by 
warrant of attachment, the return of the officer serving the attach- 
ment must show a strict compliance with the statute, especially where 
the defendant has not appeared. The return of the officer ia the 
enidence to be furnished to the justice that the statute has been com- 
plied with. Marshal «. Cauty, 14 Abb. Pr. 237; Williams «. Bama- 
man, 28 Haw. Pr. 59. 

When sniiiuiuus miiy issue. A return which may be understood as 
alleging that no personal servfbe has been made, although it doea 
not state specifically whether the copv of the attachment was or was 
noc personally served, will authorize the issuing of a summons against 
the defendant under this section. Rosenfield «. Howard, 15 Barb^ 
546. 

Corporutioiis* No provisions are made by statute for process by 
warrant or attachment or short summons against corporations. John- . 
son V. Cayuga & Susquehanna R. R. Co., 11 Barb. 621 ; 15 Id. 680. 

Second application fur attachment* Where one attachment haa 
been vacated by the court, after opposition and argument on the 
merits of the application, another application for the attachment on 
substantially the same facts, whether before the same court or an- 
other court, will not be entertained. Schlemmer v. Myerttein, 19 
Haw. Pr. 412; 18 Wend. 404; 14 Id. 287. 

Summons. In order to obtain a summons, returnable in two days, 
under section 215, 3 Rev, Stat. 5 ed. p. 462, the justice must be fur- 
nished with the same proof of the non-residence of the defendant as 
was required by the provisions of the Revised Statutes to authorize 
the issuing of a warrant against such defendant, and in addition 
thereto, the affidavit should state that the cause of action is founded 
upon a claim arising upon contract, otherwise the justice will acquire 
no jurisdiction of the case. Waters v. Whitamore, 18 Barb. 684. 

TriaL If the proceedings in obtaining the attachment are ragu « 
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lar and the attachment is returned personally served, the justice can- 
not supersede the attachment, but must proceed to hear the cause, as 
on thk return of a summons. 9 John$. 180. See § 215 of 3 R&v, Stat. 
5 ed. p. 468, ante, p. 92. 

Doiles of marahal* An attachment, in so far as it relates to chat- 
tels, differs in no wise from an execution, as to the rights and duties 
of the officer in levying it. Goll-t. Hinton, 8 Ahb. Pr. 120. 

Proristons of Laws of 1881 applj. The provisions of this act 
from the twenty-ninth section, inclusive, shall apply to executions, 
warrants, and other process issued by the assistant justices for wards 
in the city of New York, and to all proceedings in the said courts and 
by the said justices in the like cases, and in the same manner as here- 
in provided in respect to justices of the peace. Law% of 1881, ch. 
800, S 47, bein^ f ^25 of 8 Beo, Stat, 5 ed. p. 464c 

Sections thirty to thirty-four, inclusive, and sections thirty-six to 
thirty-nine, inclusive, of the Laws of 1881, referred to, are herein- 
above set forth. Section thirty-five is explained ; the remaining sec- 
tions — from thirty-nine to forty-seven — of the act, are believed to be 
inconsistent with and abrogated by the District Court Act. Lowb of 
1857, ch. 844, p. 707. 

n. Grounds for the attaehment, aad toTiat the qffidavit should state. 

Knowledge. An attachment sranted on the ground that the de- 
fendants were about to dispose of tAeir property with intent to defraud 
their creditors, where the affidavits did not state any material fact upon 
actual knowledge, amounting to legal evidence of such purpose by 
the defendants, but all upon information and belief, held, that the at- 
tachment was irregularlv issued. The facts to authorize the attach- 
ment m«M* appear ^ affi^oit. Hill v. Bond, 22 How, Pr, 272. 

Evidenfe of intent to defrand. Where the affidavit stated that 
the defendant was about to dispose of his property with intent to de- 
frand his creditors, and assigned the following facts as evidence of 
that intent, viz: that defendant left the county two months before and 
went to Canada with intent to remain there, taking with him portions 
of bis goods; that he had no family and but little property; that he 
was offering his property for sale; that he had told the plaintiff he 
would be glad if he ever got his pay of him ; that no civil process 
could be served on him because he kept out of the State, and that he 
reiused to pay anything on plaintiff *s debt; held, that these facts 
showed a strong case of intent to dispose of property to defraud 
creditors. That at least there was some evidence for the justice to 
act upon, in issuing an attachment; and that his proceedings would 
not be reversed for insufficiency of proof in that respect. Rosenfield 
V. Howard, 16 Barh, 546. 

An affidavit, under this section, must disclose the facts from which 
the legal and logical deduction would be that tiie defendant meant to 
remove property from the county with the fraudulent intent specified 
in the statute. Mott v. Lawrence, 9 Ahb, Pr, 196. 

Where the defendant, when called upon by plaintiff upon several 
occasions, to pay the amount of his demand, put it off, stating that 
her husband every night took all the money which she had obtained 
during the day, and paid it to persons in the city of New York, from 
she had purchased goods, and when the payment to such persons was 
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disproved by affidairit, no other inference could be drawn by the 
coart than that such disposition of the defendant's money was msde 
with intent to defraud ; and that it was a proper case for an attach- 
ment. Anderson t>. O'Reilly, 54 Barb. 620. 

The mere fact of a man closing his store, and packing his goods 
until midnight, and the store being closed the next morning, his 
family having been removed for two days without his neighbors being 
infonned of it, is not a necessary or presumptive legal conclusion that 
he meant to remove his property with intent of defrauding his cred- 
itors. Mott D. Lawrence, 17 Haw. Pr, 559; 9 Ahb, P^-. 196; 6 Bob, 
601. 

lletective aflldarit. An attachment, issued by a justice of the 
peace, — IleldyVoi^ for want of jurisdiction, because, — 

1. The affidavit upon which it was issued did not allege that the 
indebtedness sued upon existed, *^over and above all discounts.'* 
Thib is an essential part of the affidavit. 

2. The affidavit did not state that the defendant's leaving the 
country (which was the ground of the application) was done with an 
intent to defraud his creditors. 

(.8. The bond executed did not comply with the requirements of the 
statute. Until a bond conformable to the statute has been executed 
and delivered to the justice, no attachment can properly be issued. 
The bond will be void, if the condition is not such as the statute re- 
quires. Kelly D. Archer, 48 Barb, 68. 

Disposal of property* Threats. When the defendant, on being 
informed, after his refusal to pay a note held by the plaintiffs, that he 
would be sued, threatened, if he was sued, " to turn over all his prop- 
erty, and that the plaintiff would not get a cent," there is good ground 
for granting an attachment. Livermore t>. Rhodes, 27 How. Pr, 506 ; 
8. C, 3 Rob, 626; Gasherie v, Apple, 14 Abb. Pr. 64. 

But when the threat is to make it a perfectly lawful act, a lawfiil 
assignment, or **to make an assignment" simply, without any evi- 
dence to show fraudulent intent, an attachment will not issue. Dick- 
erson d. Benham, 20 How, Pr, 843; affirming 8. C, 19 Id. 410; $ub 
nom, Dickerson t>. Benham; 8. C, 10 Abb. Pr, 390; Wilson v, Britton, 
26 Barb, 562; 8. C, 6 Abb. Pr. 97; reversing 8. C, Id. 38. 

Amendment of aflldartt. An affidavit to procure an attachment, 
which wholly omits to state the grcrhnds of the cause of action, con- 
stitutes a defect of jurisdiction, which cannot be remedied by amend- 
ment. Zeregal v, Benoist, 88 How. Pr, 129; 8. C, 7 Bob, 199; 9ub 
nom. Zeregal v. Benoist ; Furman v. Walter, 18 How, Pr. 348. 

The rule is, that if enough is set forth in the affidavit to call upon 
the judge for the exercise of his judgment upon the weight and im- 
portance of the evidence, it is sufficient to establish his jurisdiction. 
Conklin v. Dutcher, 1 Code B, K. 8. 49; 8. C, 5 How, Pr. 886; Skin- 
mon V. Kellv, 18 N. T. (4 Smith), 855 ; Kissock v. Grant, 84 Barb, 
144. 

Prima fiicie ease. The affidavit upon which the attachment is 
issued should be explicit, and made in general upon positive knowl- 
edge of the deponent, as far as to make out a pnma facie case. St. 
Amand v. De Beixcedon, 8 8an4f, 708; 8. C, 1 Code B. N, 8. 104. 
See also Hill tJ. Bond, 273.^vv /f^^r ^ 

The growing disposition to apply for attachments and other pro- 
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Tisional remedies, renders it necessary to require affidavits in strict 
conformity to the requirements of the statute, and to be full, explicit 
and c<mvincing. Skin v, Stewart, 89 How. Pr, 385 ; Mott v, Lawrence, 
17 Id. 669. 

Saffldencj of affidaTit. Where the whole charge of *< removing 
and disposing of property, and departing from the State, with intent 
to defraud creditors," rested upon the fact as shown in the affidavit, 
that the defendant offered to sell deponent goods for less than to any 
one else, and requested him to keep it a secret, it was held insufficient 
to procure an attachment. Frank v. Levie, 5 Bob. 699. 

A statement in an affidavit that the defendant is justly indebted 
to the plaintiff on a demand arising upon keeping his horses, — Reld^ 
to be a sufficient statement that the demand is one "• arising upon 
contract, express or implied," within the meaning of the statute (2 
Bet, Stat. 263 ; 3rd ed. § 216, p. 467), to sustain an attachment. 3 
Blackst. 154 ; 2 Hilt. 220. It is sufficient that the affidavit tends to estab- 
lish such a demand. 4 Dm. 120; Williams «. Bamaman, 19 Abb. Pr. 69. 

It se&nis^ that an affidavit which states positively in the lan- 
guage of the statute the single fact that the defendant had departed 
from the county with intent to defraud his creditors, or had departed 
from the county, standing alone, unaided by any other fact or circum- 
stance, would not be any legal evidence of a departure from the 
county with intent to defraud his creditors. Furman c. Walter, 13 
How. Pr. 848; Stewart tJ. Brunn, 16 Barb. 867. 

Non-resident defendant. An affidavit which states that the plain- 
tiff has a debt against the defendant, to a specified amount, arising 
upon contract, and that the defendant is a non-resident of the county, 
it is enough to warrant the justice in issuing an attachment. Van 
Kirk V. Wilds, 11 Barb. 520. 

An affidavit on an application to a justice for a warrant against a 
non-resident, for a tort, is sufficient in respect to the matter of resi- 
dence, if it states that the plaintiff is a resident of the county, and that 
the defendant is not, but resides in another specified county. Benedict 
Tr. 69, 70; 1 Cow. rr.468; 10 Wmd. 360; 13 Id. 46; 14 Id. 287; 20 Id. 
77; 1 Den. 592; Superior Ct., 1862, Pope t>. Hart, 85 Barb. 680; 8. C, 
28 How. Pr. 215. 

As against tnird parties, an affidavit to procure an attachment, in 
a justice^s court, on the ground of non-residence, which states that 
plaintiff '* applied for an attachment on the ground that the said, (&c., 
is not a resident of, &c.," is sufficient, as to the fact of non-residence. 
Bascom v. Smith, 81 N, T. 596. 

Form of statement. Where an affidavit for an attachment omits 
the title to the catise, does not state who deponent is, whether plaintiff 
or defendant, and in no pait of it is either plaintiff or defendant in- 
dividually named, .'it is entirely insufficient. Burgess v. Stilt, 12 How. 
Pr. 401. But where the affidavit made by one of the plaintiffs, pro- 
ceeded in one passage thus, **The plaintifis aver" certain facts, held^ 
that the deponent bein^ one of the plaintiffs, the existence of the facts 
did '' appear by affidavit " so as to make the issuing of the attachment 
regular. Jamison «. Beecher, 4 Abb. Pr. 280. 

When the plaintiff states that there is a large sum of money due 
him from the defendant, but is unable to specify the amount of his 
claim, the affidavit will be insufficient Ackroyd «. 4ckroyd, 20 How. 
Pr. 98; S. C, 11 Abb. Pr. 345. 
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iBformatlon and belief* If the facts are stated on infbrmation 
and belief alone, the affidavit is insufficient. O'Reilly v. Freely 87 
How. Pr. 272; Brewer t>. Tucker, 18 Abb, Fr, 76; Hill v. Bond, 22 How, 
Pr. 272; 11 Abb, Pr, 845: 20 Hbu>, Pr. 98; 7 J\^. T, ("8 8eld,) 500. It 
seems, that if the sources of the information are pointed out, or the 
positiTe affidavit of the person from whom the information is derived 
IS furnished, this will be sufficient. Brewer t>. Tucker, 18 Abb. Pr. 76. 
An affidavit is good although the applicant swears only to his belief 
as to the intent of fraud, provided he sets forth on his positive oath 
facts and circumstances on which such belief is founded. Fullan v. 
Heaton, 1 Barb. 552. 

An affidavit to obtain tin attachment to arrest a defendant under 
the act of 1881, p. 402, $ 34, is not sufficient if material facts are 
stated on belief, and the name of the third person from whom the in- 
formation was received is not stated, nor an explanation given why 
positive proof was not obtained. (Citing authorities.) 1869, Green t, 
Gonzales, 2 Daly, 412. 

m. The Bond. 

Bond to be given. An attachment cannot issue unless a bond be 
given (Bennett t>. Brown, 4 Oomat. 254) ; but on giving the bond, the 
applicant is entitled to the attachment as of right, provided he shows 
ground for it. 5 Hill, 264 ; 6 Id. 811. 

Form. Where the bond was not conditioned for the production 
of the attached property, or to provide for the appearance of the de- 
fendant, to answer an execution, but provided for the payment by the 
obligee of any judgment which might be obtained in the action, it was 
held unauthorized in law. That a bond in such a case is not a volun- 
tary one. but is taken colore officii, and if not in the form prescribed 
by law. IS void. Morange v. Edwaids, 1 E. D. Smith, 414. 

Amonnt. A bond for less than double the value of the property, 
though it be more than double the amount of the debt for which the 
attachment was issued, is insufficient. Kamena v. Wanner, 6 Abb. Pr. 
198; 8. C. 4 2>e^, 698. 

Condition forfeited. The bond should be executed to the constable 
holding the attachment, and when its condition is forfeited, it should 
be assigned by him to the party for whose benefit it was taken. The 
assignment of the bond need not be under seal, and in an action upon 
such bond, the obligee cannot object to the amount recovered upon 
the judgment in the original suit. Morange v. Edwards, 1 E. D. Smith, 

Condition, when satisfied. A bond given on obtaining an attach- 
ment was conditioned for payment of all costs and damages sustained 
by reason of such attachment, in case the plaintiff should fail to re- 
cover judgment thereon : Held (1), That the condition was not satisfied 
by a judgment in favor of the plaintiff in the justice's court, which 
was reversed on certiorari. The judgment must be final. 21 Wend. 270. 
(2.) That obligors were liable for costs of the certiorari. Bennett e. 
Brown, 20 If. T. 99. 

Bond to release on insnfflcient affldarit. If an attachment is issued 
on affidavits which are insufficient to confer jurisdiction on the officer 
issuing it, and, after a levy made by the sheriff on the property of the 
debtor, the latter procures its release by executing and delivering a 
bond with sureties, reciting the issuing of the attachment, and condi- 
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Honed as required by the statute for the payment of the debt, with 
interest, costs, &c., the bond is void. Cad well v. Colgate, 8 Barb, 
258. 

Sureties. Under the non-imprisonment act, a bond by the plaintift 
with one surety is sufficient to warrant the issuing of an attachment. 
Williams v. Bamaman, 19 Alb, Pr. 69. 

Where the body of the attachment bond wholly omitted the name 
of the surety, but the bond was plainly subscribed by him for the pur- 
pose of becoming surety, and the justice approved of him as *^ the se- 
curity in the bond,"— i3Wi, a sufficient signing by the surety to render 
the bond valid. Ih. 

ApproTAl. Bond taken on issuing attachment: Held, valid, though 
certincate of approval did not state that the bond was executed in me 
presence of the justice. Bascom v. Smith, 31 N, T, 595. 

IV. The Service and MarehaPa Return, 

Service on person In charge. Service of the attachment and in- 
ventory upon a person in charge of the propertv attached is insuf- 
ficient, unless it appears affirmatively that the defendant has no place 
of residence within the county. Marshal v. Canty, 14 Abb. Pr, 237. 

Yalid lien. It is the legal service of the attachment which 
places goods taken under it in the custody of the law, and creates a 
valid lien, which a subsequent execution cannot renioye. Van Loan 
9. Keane, 10 Johns, 129; Hannon v. Brinkerhoff, 1 Den. 184; Barnes 
V, Harris, 4 Comet, 374; Watts v, Willett, 2 HUt. 212. 

ExecniioB creditors. Though, ailer an insufficient execution of a 
warrant of attachment^ the appearance of the defendant gives the 
justice jurisdiction to proceed to trial and judgment, that act does 
not make an incompetent service of the attachment perfect in law, as 
against executions levied by the sheriff in favor of other creditors. 
Watts V. Willett, 2 EiU, 212. 

Note to Hec, Stat. § 215, ante, p. 92. 

When sommons may issne. A return which alleges that no per- 
sonal service has been made, although it does not state specifically 
whether the copy of the attachment was or was not personally served, 
will authorize the issuing of a summons against the defendant. 
Rosenfield v, Howard, 15 Bc^b: 546. 

Requlslies of, Ac The official return by a constable, of proceedings 
under an attachment, should specify the manner in which the writ 
has been executed, and, in addition, state specifically whether a copy 
was or was not personally served on the defendant named in it. Watts 
V. Willett, 2 im. 212. 

Defendant not fonnd. If the defendant cannot be found in the 
county, then the return should show that the constable left a certified 
copy of the attachment and inventory at the defendant's last place of 
residence, specifying it. lb. Where the affidavits on which the at- 
tachment was issued showed that the defendant resided in the city 
and connty of New York, at No. 54 First Street, and the return of the 
constable stated that, because he could not find the defendant, he left 
a copy of the attachment and inventory with a person in whose pos- 
session he found the goods and chattels of the defendant, at No. 252 
Washington Street, held, that the attachment was not served in the 
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niftniier required by the statute, and the constable acquired no right 
to the possession of the property, nor any right of action respecting it. 
Such a return will not authorize the plaintilfto proceed to trial on the 
return day of the attachment. lb. Where the defendant has had no 
fertoruU notice of the suit, by the service of the attachment upon him. 
It is vitally important that the different steps prescribed by the statute 
should be accurately followed. Williams d. bamaman, 28 Bow. Pr, 
59. 

The return to an attachment stated that *' because the defendant 
could not be found in the city and county of New York, I left a copy 
of the within attachment and of said inventory, duly certified by me, 
at ^ loit place ofreMenee of the $aid dtfendant,^^ hdd, defective. The 
place of residence should have been stated specifically, or at least 
whether it was within the county of New York. Egbert v. Watson, 
21 Hate, Pr, 429. The return must show the time and manner of levy- 
ing the attachment. 16 Jokne, 121. 

A return which states that the cDods and chattels mentioned in the 
inventory annexed had been seized, and that the defendant not bein^ 
found in the county, he left a copy of the attachment, duly certified 
by him, with B., in whose possession the goods were found, **the de- 
fendant having no place of residence in the county of C.,'' is sufficient, 
although it does not state specifically whether the copy of the attach- 
ment was or was not personally served on the defenaant. Rosenfield 
V, Howard, 15 Barb. 546. 

Where a constable's return states that he has delivered to each of 
the defendants, personally, a copy of the attachment and inventory, 
this is prima facie sufficient, although the return does not state that 
the copies were certified by the constable. Van Kirk f>. Wild, 11 Bar^. 
520. When he has made personal service of process, he is not required 
to state what in particular he did to constitute such service. It will 
be presumed that he did all that the law requires. lb. 

Various returns t)f service of an attachment, hdd, sufficient. See 
Bascom v. Smith, 81 N. T, 595; Williams v. Bamaman, 19 Abb. Pr. 69. 
Compare Bamaman t, Williams, 18 Id, 158; S. C, 28 B&w, Pr, 59. 

Jurisdiction and trial. Before these courts can acquire jurisdiction 
to proceed to trial in an action commenced by warrant of attachment, 
the return of the officer serving the warrant must show a strict com- 
pliance with the statute, especially where the defendant has not ap- 
peared. Marshall f>. Cawly, 14 Afi>. Pr, 287 ; Williams f>, Bamaman, 
28 Bow, Pr. 59. 

y. Motion to vacate. 

After Jndgment. A motion to set aside an attachment may be 
made after judgment has been entered and execution issued. Thomp- 
son V. Culver, 38 Barb, 442. Bruen v. First Nat. B'k of Medina, 84 
Bow, Pr. 408, 409; Rigney v, Tallmadge, 17 Id, 556; Thompson v. 
Culver, 24 Id. 286. 

Irregnlarity. The rule that defendant must move to set aside 
irregularity at the earliest opportunity, does not apply to motions for 
relief luffecting substantial rights. Sweezy v, Bartlett, 8 Abb. Pr. N, 
/9. 444. 

Defaolt. The motion of defendant to open a default, and the order 
of the court granting it, but allowing the judgment entered to stand 
as security, does not preclude the defendant from moving to set 
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aside a txnd attachment in the action. Zeregal v. Benoist, 88 Ecw, 
Pr. 129. 

Appearance. A motion to set aside an attachment ma^ be made 
by the defendant without putting in a general appearance m the ac- 
tion. Manice v. Gould, 1 Ahb, Pr, K S. 225. 

Interests. It seems, that if the defendant had parted with all 
interest in the goods attached, previous to the attachment, he cannot 
move to set it aside. Furman v, Walter, 18 Edw, Pr. 348, 859. 

Ii^ary* The motion must be made by a defendant sustaining 
injury growing out of the issuing of the attachment. Matter of 
Griswold, 18 Bctrb. 412; Isham v. Ketchum, 46 Id, 48; Dickerson v. 
Benham, 20 H&w. Pr, 848. 

Merits of action. A motion to set aside the attachment may be 
made directly to the court, but on such motio^ the court will not try 
the merits of the action. Bank of Commerce v. Rutland, &c, K. R. 
Co., 10 How. Pr. 1, 6. 

AlBdaTits. When the motion to vacate is founded solely on the 
affidavits upon which the attachment was granted, no additional 
affidavits in support of the original application can be allowed. In 
such cases the attachment must stand or fall upon the facts originally 
set forth. Hill v. Bond, 22 How, Pr. 272. 

Yet such additional affidavits will be allowed when, since the 
original application was made, it appears there has been a change 
in the relation and condition of the parties, such as a ^neral as- 
signment by the defendant for the benefit of creditors. Dickerson v. 
Benham, 20 How. Pr. 848; affirming S. C, 19 Id. 410; sub nam, 
Dickerson v. Benham, S. C, 12 Abb. Pr, 158; 10 Id. 890. 

Where defendant obtained an order to show cause instead of giv- 
ing the usual notice of motion, held, that the defendant could not 
have used, against objection, the affidavit by which he obtained the 
order to show cause ; and hence it was not ground for admitting the 

? lain tiff's further affidavit in opposition to the motion. Brewer v, 
'ucker, 18 Abb. Pr. 76. 

Counter affidavits may be read by defendant to vacate an arrest 
(Johnson v. Florence, 82 How, Pr. 280), and the reasoning in this 
case of Chief Justice Dalt, applies also to vacating attachments 
with counter affidavits. 

Assignment. The fact that defendant has made a general assign- 
ment for the benefit of creditors, after the attachment has issued, does 
not bar him from moving to discharge it. Gasherie v. Apple, 14 Abb. 
Pr. 64; Brewer v. pucker, 18 Id. 76; Dickerson v. Benham, 12 H. 158; 
20 Hoie, Pr, 348. Nor does the fact that the assignment was made 
previous to the granting of the attachment change the rule. Brewer 
«. Tucker, supra. But see Furman v, Walter, 18 How, Pr. 848. 

Seeoad application for attachment. Where an attachment has 
been vacated by the court, after opposition and argument on the 
merits of the application, another application for the attachment on 
substantially the same facts, whether before the same court or another 
court, will not be entertained. Schlemmer v. Myerstein, 19 How. Pr. 
412; 18 Wend. 404; 14 Id. 287. 

14 



Digitized by 



Google 



lOd THE DISTKICT COURTS IK KEW TOBK. 

Section 21. Preliminariet to Uruing warrant or 
aUachTuent. 

Before a warrant or attachment shall isane, the party 
applying must prove to the satisfaction of the justice, 
by the affidavit of himself or some other person, the 
facts on which the application is founded, and the 
amount of his debt or claim over all payments and set- 
offs. The plaintiff musi also execute and deliver to the 
clerk of the court a written undertaking, approved by 
the justice, with such approval indorsed thereon, with 
or without sureties, to the effect that if the defendant 
recover judgment, Ihe plaintiff will pay to him all costs 
and extra costs that may be award^ to the defendant, 
and all damages which he may sustain by reason of the 
arrest, not exceeding the sum specified in the under- 
taking, which must be double the amount claimed : if 
the undertaking be executed by the plaintiff without 
security, he must annex thereto an affidavit that he is a 
resident and householder in the city of New York, and 
worth double the sum specified in the undertaking, as 
well as over and above all his debts and liabilities, as of 
his property exempt by law from execution ; but the 
proof and security required by this section shall not be 
necessary where the wan-ant is issued for the violation 
of a by-law or ordinance of the corporation of the city 
of New York, or for the recovery of a penalty or a for- 
feiture under the statutes of this State, where the cor- 
poration of the city of New York or the people of the 
State of New York are plaintiffs. 

(See also \ 20 and notes.) 

Section 22. Process not to be verted out qf the city. 

The summons, warrants and attachments issued out 
of these courts shall not be served out of the city and 
county of New York, and the action shall be deemed 
commenced at the time such summons, warrant or at- 
tachment is actually delivered for service ; if the con- 
stable [marfc»hal] or other person having the summons 
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to serve cannot find the defendant so as to serve him 
therewith, as required by this act, he must so return, 
and the clerk shall, at the request of the plaintiff, con- 
tinue fi*omtime to time to issue others, until the defend- 
ant is served. 
(See also $ 10.) 

Action, when deemed eemmeneed* A justice cannot, of bis own 
knowledge, certify to tbe time when an action was commenced before 
him by the delivery of tbe summons for service. When that fact is 
necessary to be shown, it must appear by competent evidence. In the 
absence of any proof, before the mstice, of the time of the commence- 
ment of an action before him, it will be deemed commenced on the 
day the summons was actually served. McGraw v. Walker, 2 HUt. 
404. 

Section 28. Undertaking h^ore issuing short 
suMMons. 

When the plainest doesi not reside in the city of 
New TorJcy and has no pla^e of business or of stated 
employment therein^ or toh^en the above is true of all 
the plaintiffs^ before the issuing of the short summons, 
as provided in subdivision ope of section thirteen of this 
act, there shall he filed with the clerk of the court a 
toritten un^>ertaking^ executed by one or more sureties^ 
to the effect that if the defendant recover judgment^ 
such surety or sureties will pay aU costs and ixtra 
costs that may be awarded to defendant^ not exc^eeding 
one hundred dollars ; if the defendant shall recover 
judgment in such case, and the execution thereon be 
returned unsatisfied, in whole or in part, the clerk 
shall deliver to the defendant such undertaking, to be 
prosecuted according to law. No person who shall 
have a place of business in the city of New York, 
shall be deemed to be a non-resident under the pro- 
visions of this act {Laws of 1882, ch. 484, §§ 21, 23, 
p. 976). 

(See also § 18 and notes.) 

Non-resident pUunttlT must in all cases sue by short summons and 
furnish proof of his non-residence, and give security for costs 
rHanlenbeck «. Gillies, 2 HiU, 289; 7 AUb, Pr. 421 ; Palmer v. Moeller, 
19 H<n(D, Pr. 822) ; and this applies to actions against ri^ident corpora- 
tions. Wild V. N. Y. A Harlem R. R. Co., 1 mit 802. Formerly a 
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non-resident plaintiff might sue by long or short summons, at his 
option. Michals v, Tracy, 1 Sand, 278; King v, Dowdall, 2 Id. 181 ; 
8 Code B, 200; Kelly «. Kelly, 2 E, D. SmUh, 250. 

Compliance. A non-resident plaintiff is not entitled to a short 
summons until he has complied with this section. Allen t. Stone, 9 
Barb. 60. 

S'^ notes to section 18, ante, 

Non«resldentN costs, when payable. Where a non-resident gives 
security for costs on commencing the action, and brings an appeal, 
the costs are not pay^ible and cannot be collected until the appeal is 
decided. Van Vleck v, Clark, 38 Barh. 316. And the defendant can- 
not sue on the bond for costs, as he is not at liberty to collect directly 
by execution. Ih. 

Section 24. Pleadings, when put in^—particvZars 
of claim, &c. 

The pleiiding must take place at the time the sum- 
mons, warrant or attachment is returned served, or at 
such other time as the justice may direct. The court 
may, at the time of pleading, or at any other time be- 
fore the trial, require the plaintiff or defendant to ex- 
hibit to the inspection of the adverse party, with liberty 
to copy the same, any writing or account declared on, 
or set up in the way of offset or counter-claim, or if 
not so exhibited, may prohibit it afterwards being given 
in evidence. 

{Ab to rule$ of pleading applicable to this eourt^ see section 48 \_Godey 
section 64], post,) 

NOTES. 

Nature and use of the h\\\. The use of a bill of particulars is to 
apprise a party of the specific demands of his adversary, when the 
pleadings are general, and leave uncertain what is particularly de- 
manded. People ex rd. Waring u. Monroe, 4 Wend, 200. It does not 
change the nature of the action. Its office is to apprise the opposite 
party of the claim made against him, so that he may not be surprised 
at the trial; and an omission or mistake not calculated to mislead 
will be deemed immaterial. 4 Wend, 360; 1 How, Pr, 172; 10 Wend. 
258. It is to prevent surprise at the trial, and not to furnish evidence. 
Drake V. Thayer, 6 Robt, 694. 

It is an amplification of the pleading to which it relates, and is to 
be construed as forming a part of it. The proofs are restricted and 
the recovery limited to the matters set forth in it. No proof can be 
offered at the trial of a claim not contained in it. Barman o. Earle, 
8 Duer, 691. 

Indebtedness. In an action for an indebtedness, a bill of particu- 
lars should state the sums claimed, when and how they are, and the 
items of the demand. Moran «. Morrissy, 28 How, Pr. 100; 8. C, 28 
Abb. Pr. 181. 
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SaflBeleiicjr. The several items thereof should be given with all 
practicable particularity, the date and the amount, and the general 
character of each item which it is proposed to establish by proof at 
the trial. Kellogg r. Paine, 8 Hotc. Fr, 829. 

It is sufKciently explicit if the opposing party can gather from it 
with reasonable certainty the evidence which is to be offered. Smith 
9. Wicks, 5 Wend. 48. It need not point out the grounds upon which 
he claims to recover. Seaman v. Low, 4 Bogw, 888. 

Conversion* The court may, in its discretion, order the plaintiff 
to fuminh a particular statement of goods alleged to have been con- 
verted by the defendant, but he need not do so of course, without 
such order ; and if the plaintiff has already described the property as 
well as he was able, the court will not make such order, especially if 
it is shown that the wrongdoer has the best knowledge of the sub- 
ject. Blackie «. Neilson, 6 Bo»u>, 681. 

No bill.- When, from the nature of the action, the defendant has 
the best knowledge of the facts, he cannot demand a bill of particu- 
lars. Young V. DeMott, 1 Barb. 80. 

A particular statement of set-o£fs or payments voluntarily credited 
in a complaint, need not be furcished by a plaintiff to a defendant. 
Williams v. Shaw, 4 Abb. Pr. 209; Giles «. Betz, 16 Id. 285. 

In an action for an account brought by an individual entrusted 
with the settling of the business of a dissolved partnership against a 
former partner, a general bill of particulars need not be furnished. 
Depew V. Leal, 5 Duety 668. 

In action for breach of warranty of soundness, the bill of partic- 
ulars of unsoundness need not be iximished. Pylie v. Stephen, 8 
DouLPr. Cos. 871; S. C, Afeea. A W. 818. 

Defective bilL Where on account is adjudged to be defective, the 
second order requiring a more particular statement of the account, 
should contain the points in respect to which a further specification 
is required. Kellogg «. Paine, 8 How. Pr. 829. 

Refasal. Perhaps it is better for the party who intends to pre- 
clude his adversary from proving an account, on the ground that he 
has not complied with a demand or order for the particulars of such 
acount, to follow the practice in the Supreme Court (Kellogg v. 
Paine, 8 How. Pr. 829), to ask the justice of the district court to 
make a memorandum of an order to that effect, before the trial, in 
order that that question may be settled betore the trial comes on. 

Misled* Where the bill of particulars has not misled the opposite 
party, he cannot take advantage of it so as to exclude the proof 
offered. Seaman «. Low, 4 Bosw. 887. 

Section 25. AdQOurnment of trial. {^Arresfl 
The trial of the action may be adjourned by the 
court, or on the application of either party, for a period 
not exceeding eight days at any one adjournment, un- 
less the defendant is under arrest, in which case it shall 
not be adjourned to exceed forty-eight hours, except 
by consent of the defendant ; an adjournment for more 
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than forty -eight hours in such cases, except on applica- 
tion of the defendant, or by his consent, discharges the 
defendant from custody, but the action may proceed 
notwithstanding such discharge, and the defendant 
shall be subject to arrest on the execution in the same 
manner as if he had not been so discharged. The trial 
may be adjourned for a longer period by consent, or 
where neither party objects to the same. 

(See dUo next eeeUon^ 26, and $eetion$ 27 and 28. For naUs to thU 
teetian see notee to eeetion 28.) 

A4Joammeiit« Although a jastice of the peace has the power, in 
his discretion, to order an adjournment without requiring the defend- 
ant to make oath to the want of a material witness, or give security 
— where he grants such an adjournment, not on his own motion, but 
on that of the defendant, on the supposition that he is entitled 
to it, it is error. Peck «. Andrews, 82 Barb, 445. 

Such an adjournment having been g^ranted against the objection 
of the plaintiff, Held^ 1. That the adjournment was irregular and un- 
Itothorized, and by it the justice lost jurisdiction of the cause. 10 
Wend. 497; 2 Johns, 192; 11 How. Pr. 95. 2. That the plaintiff did 
not waive his objection by having his subpoena renewed (lb.) \ and 
accordingly, the judgment of the justice on the a^onmed day, dis- 
missing the complaint, with costs, for the non-appearance of the 
plaintiff, was reversed. Ih. 

Section 26. Adjournment on application of d^end- 
ant under arrest [Undertaking.] 

If the application for the adjournment of the trial 
be on the part of the defendant under arrest, before it 
can be granted he must execute an undertaking with 
one or more sufficient sureties, to be approved by the 
justice, which approval must be indorsed on the under- 
taking, to the effect that he will appear on the ad- 
journed day, and not depart until duly discharged ac- 
cording to law, or until after the trial and judgment, 
and that he will surrender himself into custody if any 
execution be issued upon the judgment, when obtained 
against him in the action. 

See also n 25, 27 and 28. 

For notee to this section see notes to \ 28. 

Section 27. AdjournTaents to procure evidence. 
An adjournment may be had, either at the joining 
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of issue or at any sabsequent time to which the cause 
may stand adjourned, on application of either party, 
for a period longer than eight days, but not to exceed 
ninety days from the return of the summons or attach- 
ment, upon executing an undertaking in writing, with 
one or more suffl(dent sureties, to the effect that he will 
pay to the plaintiff or defendant the damages, costs and 
extra costs, in case judgment shall be rendered against 
him in the action, upon proof by the oath of the party or 
otherwise, to the satisfaction of the justice, that such 
party cannot be rtady for trial before the time to which 
he desires an adjournment, for the want of material 
evidence, describing it, that the delay has not been 
made necessary by any act or neglect on his part since 
the action was commenced, and that he expects to pro- 
cure the evidence at the time stated by him. 

J3eeaUoi% 25, 26 and 28. 

Section 28. Conditions (yn adjournment. 

The justice Uiay impose upon the party applying 
for an adjournment such conditions as to him may 
seem reasonable. 

SuaUo\\ 25, 26 and 27, 40, and 67, sub. 8. 

MOTB8 TO §S 25, 26, 27 Ain> 28. 
NoU% to § 25. 

Upon retarn day. A defendant upon return of summons is not 
entitled to an adjournment as matter of right upon his mere request, 
without sbowinfif anv reason therefor. Judge Woodruff in Rawson «. 
Grow, 4 E, B, Smith, a8, and Dalt, J. in Ranney v, Gwynne, 8 E. D, 
Smithy 59. Nor is the defendant entitled to an adjournment as a matter 
of right, on the ground that his counsel is engaged in another court. 
Ranney v. Gwynne, 8 E, 2>. dmithj 59. 

Stttarda^. Any person who shall knowingly and maliciously pro- 
cure any smt pending in a district court, against any person whose 
religious faith and practice is to keep the seventh day of the week, 
commonly called Saturday, as a day set apart by divine command as 
the Sabbath of rest from labor, and dedicated to the worship of God, 
to be adjourned to be tried on said day, shall be guilty of misde- 
meanor, and be subject to a fine not exceeding $100 or imprisonment 
not exceeding thirty days, or both. Laws of 1847, ch. 849, { 8, p. 
451. 

Daring trial. A justice has no authority, after a trial is com- 
menced, to adjourn ¥rithout the consent of both parties, unless it be 
found ImpossiDle to finish the trial within reasonable time for hold- 
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ing the court. Such an adjournment is illegal and renders all further 
proceedings void. Aberhall «. Roach, 9 K D. Smith, 345 ; Story «. 
bishop, 4 E. D, Smithy 428. But when one adjournment has been 
ordered by the consent of the parties, the justice, for good cause 
shown, may direct a further adjournment for the whole time for 
which he might have adjourned the case when the issue was joined. 
Berrian 9. Olmstead, 4 E. D, Smithy 279. It is not error in a justice 
of these courts to deny a motion for an adjournment applied for 
during the progress of the trial, for the purpose of procuring the at- 
tendance of an absent witness. Mathews v. Feistell, 2 E. D. Smithy 
90. See note to section 44. 

Error in a^Joarnment. Where a cause, pending in a district 
court, was adjourned to the 19th, and on the 18th the plaintiff ap- 
peared before the justice, and represented to him that the cause had 
been ac^oumed to that day, and the justice (his own entry of the ad- 
journment being iodistinct) allowed the plaintiff to take an inquest, 
and rendered jud^ent in his favor ; held, the judgment must be 
reversed for error m fact Kelly v. Brower, 1 HiUon^ 614. 

An erroneous decision concerning an adjournment, is waived by 
the subsequent consent of all parties to the adjournment. Nellis v. 
McCam, 85 Barb. 115. An error in granting an adjournment, or 
holding a case open, is cured by the appearance of both parties on 
the adjourned day, and going to trial. Seymour «. Bradfield, Id. 49 ; 
7 J<>A»«. 881; 9}a. 186. 

Note$ to §§ 26, 27. 

Demand for adjonrnment. To entitle the defendant to demand an 
adjournment he must make an oath, that he cannot safely proceed, 
for want of some material testimony or witness. Lynsky «. Prende- 
grast, 2 E, D. Smith, 48. 

Unauthorized adjournment* An unauthorized adjournment 
amounts to a discontinuance, unless the parties appear and proceed to 
trial. Proudfit v. Hurmans, 8 Johns. 891 ; Hogan 9. Baker, 2 E, D. 
Smith, 22 ; Lynsky v, Prendegrast, Id 44. 

Where a justice, upon the plaintiff opposing an adjournment of 
the cause, denied the defendant's application to adjourn, and after- 
wards, without proceeding to trial, departed from his office stating 
that it was uncertain at what time he should return, and at about 
three in the afternoon, resumed the holding of his court, and suffered 
the plaintiff to proceed with the trial in the defendant's absence. 
Held, that the justice thus absenting himself, worked a discontinuance 
of the action, and he thereby lost jurisdiction thereof. Lynsky o. 
Prendegrast, 2 E. D, Smith, 48. 

On defective affidavit. A motion adjourned for the want of ma- 
terial evidence, may properly be denied, when founded upon an affi- 
davit which is not entitled, and which also fails to show in the body 
of the affidavit, either by naming the parties, or otherwise, in what 
action the same is made. No peijury could have been charged upon 
it, if false, for want of such designation of the cause. Irroy v. Nathan, 
4 E. D, Smith, 68. 

Absence of parties. After a justice has adjourned the hearing of 
a cause, a subsequent adjournment of one day, without the consent 
and in the absence of the parties, is irregular, and the justice haa 
lost jurisdiction. Redfield v. Florence, 2 E. D, Smith, 840. 
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AJttdaTit to obtain. A defendant apt>lying for a second adjourn- 
ment must bring himself within the statute, and show affirmatively 
and satisfactorily that he has used due diligence to obtain the at- 
tendance of the absent witness. An affidavit alleging that the wit- 
ness was not within reach of the process of the court on the day 
the affidavit was made, is not sufficient. If the affidavit had al- 
leged that the witness had been out of the reach of process since 
the last adjournment, it would be sufficient, 'but this cannot be in- 
ferred from the affidavit. Christman «. Paul, 16 Uoto. 17. 

Long a^Jonrnment. A party is not entitled to a long adjourn- 
ment without giving, in addition to a proper affidavit, security for 
his appearance and for payment of damages and costs ; and* it 
seems that when such affidavit and security are given the statute 
gives the justice no discretion, and the rifi^ht to the adjournment is 
absolute. Belshaw v. Colie, 1 E. D, Smith. 218. 

Notes 10^28. 

As a condition of granting an adjournment, the justice may require 
the party to disclose what is intended to be proved by the absent wit- 
ness, and if the party refuse, the justice is fully warranted in denying 
the motion. Irroy v. Nathan, 4 B. D, Smith, 68. 

See $$ 40 and 67, subd. 8. 

Section 29. Plaintiff failing to appear. 

If the plaintiff fail to appear at the return of the 
summons, warrant, or attachment, and make his com- 
plaint, the action must be dismissed. 

See (080%^^. 

Section 30. Commissions. 

These courts may issue commissions to take the 
testimony of witnesses residing out of the city and 
county of New York, to be read on the trial of actions 
therein, in the same manner as justices of the peace 
now by law are authorized to do, which power and 
authority is hereby extended, so as to authorize the 
issuing of commissions to take the testimony of wit- 
nesses residing out of this State. 

NOTBB. 

The provisions of law applicable to commissions from justices' 
courts, are as follows : — 

When commimon may be atoarded. 

Whenever an issue of fact shall have been joined in any action or 
Boit before a justice of the peace, and it shall appear, on the applica- 
tion of either party, that any witness not residing within the county 
where said suit is pending, or the county adjoining, is material in the 
prosecution or defense of such action or suit, the said justice may 
16 
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award a commission to one or more competent persons, anthorixing 
them or any one of them to examine sach witness, on oath, upon the 
interrogatories settled by the said justice, and certified by his ap- 
probation entered or indorsed thereon, or by the written agreement 
or assent of the parties annexed to «uch commission, to take and 
eertify the depositions of such witness, and to return the same accord- 
ing to the directions given with such commission, in which commis- 
sion both parties may unite. Lav>9 of 1888, cb. 248, ) 2, p. 282; 8.5^. 
Stat. 5 ed. $ 169, p. 456. 

Commisiion granted at in$tanee of either party. 

Such commission may be granted at the instance of either party, 
by such justice of the peace at any time, upon proof that due notice 
has been served on the adverse party at least six days before the time 
of making such application ; but the issuing of such commission shall 
not postpone the trial beyond the time now authorized by law. And 
whenever the defendant shall neglect to appear or to plead in such 
action or suit, and the plaintiff shall make application for a commis- 
sion to take the deposition of a material witness for the prosecution 
of such action or suit, the justice may award a commission, without 
notice, to one or more competent persons, to examine such witness, on 
oath, upon interrogatories proposed by the plaintiff and settled by the 
justice, to take and certify the deposition of such witness, and to re- 
turn the same according to the directions given in such commission. 
Laws of 1888, ch. 248, § Z\a% amended, 1847, ch. 329; 8 /e<»). Stat. 5 ed. 
S 170, p. 456. 

Commieeiorij haw executed. 

The commission shall be executed and returned as is prescribed by 
statute when a commission issues out of a court of record ; and the 
deposition and testimony taken in pursuance thereof shall be received 
on the trial as testimony in the cause, with the like effect as if such 
witness were personally examined at such trial. Same chapter, § 4 ; 
8 Rev. Stat, 5 ed. § 171. 

Plaintiff allowed privilege of culjoumment. 

When a commission shall be applied for and granted on the part 
of the plaintiff, pursuant to the provisions of an act entitled : ''An Act 
to amend articles eight and thirteen of title four, chapter two, part 
three of the Revised Statutes, relating to courts held by justices of the 
peace," passed April 18, 1888, the plaintiff shall be allowed the same 
time and privileges of adjournment to which the defendant b now 
entitled by law. 1841, ch. 188, § 1 ; 3 i2w. Stat, 6 ed. $ 172, p. 456. ' 

Powers of commissioners. 

When the commission is executed in this State, the commissionars 
shall have the same power to issue subpanas, swear witneaaes, and 
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compel their attendance, as justices of the peace have. Same ekapteir^ 
S 2; 8 A9e. Stat. 5 ed. § 178, p. 456. 

I. When eommi^Hon may isme. 

It is in the discretion of the court to grant or refuse a commission. 
Ring e. Mott, 2 Sandf. 688; Id, 698; 4 Id. 676; 8 Johns, Cos. 187; 8 
Ci>de E&p, 202 ; 8 Code Hep. 284. But it is always regarded very much 
tts a matter of course to allow a commission when a party, acting in 
good faith, shows that he has a material witness not withm the reach 
of subpoena (Shufelt c. Power, 10 Eow, Pr. 288) ; unless the opposite 

rrty will admit the facts sought to l>e proved. People v. Vermilyea, 
(kno. 869. He must admit the/at^, not that the witness will testify 
to suc|i facts. Bank of Commerce «. Michel, 1 Sandf. 687. 

If no circumstances of a suspicious nature appear, the court cannot 
compel a party to disclose what he expects to prove by the witness 
wftose evidence is sought to be taken on commission. Eaton «. North, 
7 Barb, 681 ; S. C, 8 Code Rep, 284. See also People «. Vermilyea, 7 
Cow, 869. 

On Judgment by default. Where a judgment is taken by default 
for want of an answer, a commission may issue to the plaintiff, and if 
the defendant has not served a notice of appearance, it may be had 
«r parte, Latos of 1862, ch. 876, p. 628. 

Second commifisioD. Sometimes, but rarely, a second commission 
is allowed to be issued. Fisher r. Dole, 17 Johns, 348; 2 Cainea^ 47, 
253; 1 rd, 3A5; 3 Id, 82 J. 

When the witness was not rightly named in the commission, yet 
was examined, unless the party consents, a new commission must issue 
with a stay of proceedings. Brown «. Southworth, 9 Paige, 862, 866. 

n. Who may he examined. 

Either party to the action may be examined on commission. 
Code, § 890. A non-resident party to an action may be examined on 
commission, as witness in his own behalf. McCarty v. Edwards, 24 
Bow. Pr, 286. 

ni. The affidaeit. 

Reqaisites of. The affidavit to obtain a commission must show 
that the witness is material, and that he does not reside in the county 
of New Tork, or an adjoining county thereto. Parmelee v. Thomp- 
son, 7 Hill, 77; Eaton v. North, 7 Barb. 681. It may be made by any 
person knowing the facts. 1 Cow. 210; 7 Wend. 518. If not made 
by the party, it should state the reason why it is not made by him. 
The absence of the party from the city, is sufficient reason for the 
affidavit being made by his agent or attorney. Eaton v. North, 7 
Btrb, 681. 

The requisites of the affidavit are, 

1. That the cause is at issue. 

2. That the witnesses sought to be examined are material. 

8. That they do not live, or are not in the county, or an adjoin- 
ing one. Hurd t, Pendrigh, 2 HUl, 502; 19 Wefid. 98; Eaton «. 
North, 7 Barb. 681. 

4. That the party applying for a commission has stated to his 
counsel what he expects to prove by the witnesses that he seeks to so 
examine. Wygatt t?. Garrison, 18 Abb. Pr. 292, note. 
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IV. The notice of motion. 

The notice of motion should mention the names of the persons 
proposed as commiMiioners. The moving party usually names the 
commissioners, and the adyerse party may object to the commission- 
ers named in the moving papers. No person, however, will be ap- 
pointed against whom reasonable objection can be shown. Bray v. 
Merrihew, 8 Johns, 251 ; 2 Wend, 62. 

The rule which declares that a motion once denied cannot again be 
renewed without special leave, is applicable to motions for a commis- 
sion. Dollfus r. Pwisch, 6 Bill, 493; Mitchell u. Allen, 12 Wend, 
290; Allen tJ.Gibbs,/*/. 202. 

Time for making the motion. Where the plaintiff moves for a 
commission he should do so as soon as he possibly can after issue 
joined. Beall v. Day, 7 Wend, 518. The defendant is not obliged 
to take out a commission, if he is willing to risk obtaining his testi- 
mony by means of adjournment (nii^ty days). If, however, he wishes 
to take out a commission, he should do so with due diligence. 
Brokaw v, Bridgman, 6 Bow, Pr. 114; 8. C, 1 Code R, N. 8, 407. See 
also Ives v, Jones, 1 Wend, 288. 

V. The eommitnan, 

Witnessen. The witness to be examined should be named in the 
commission. This rule is only to be departed from under very special 
circumstances, and never when, by reasonable diligence, the name of 
the witness can be ascertained. Wright o. Jessup, 3 Duer, 642. When 
the names cannot be given, the witnesses to be examined should be 
described as accurately as possible, in some manner as most likely to 
identify the persons; e, g., m the clerks of a person named. Schaffer 
V, Wilcox, 2 Hall^ 502. Where, by mistake, a witness? intended to be 
examined was not rightly named in the commission, but the commis- 
sioners, notwithstanding such mistake, examined the witness, held^ 
that the deposition was extra-judicial, and could not be read in evi- 
dence without the consent of the opposite party; and if such consent 
is not given, a new commission may issue for his examination, di- 
rected tu the same commissioners, or any of them, and an order to 
stay the trial of the issue until such commission can be executed and 
returned. Brown v. South worth, 9 Paige, 352. 

VI. The esDecution of the commission. 

The oath to the witness. The court will intend that the oath was 
publicly administered, as required by the statute, when the commis- 
sioners return that they administered the oath, and such oath will be 
deemed to apply to the interrogatories on both sides. 23 Wend, 38. 
But where it appeared by the commission that the witness had been 
sworn **to make true answers to the interrogatories read to them," 
instead of being sworn "to tell the truth, the whole truth, and 
nothing but the truth,'^ as the statute requires, it was held that the 
oath administered was not proper and insufficient, and the testimony 
taken under the commission not properly receivable in evidence. 
Whitney v, Wynkoop, 4 Abb. Pr, 870. 

Defectively executed. Where this is the case, the court may order 
it to be returned to the commissioner, in order that it may be amended. 
Keeler v, Yanderpool, 1 Code R, N. 8, 289. But it will not be sent 
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back for the purpose of enabling a'witness to modify his testimony^ 
especially where the change will have the effect of contradicting a 
witness who has died since the execution of the commission. Raney 
V. Weed, 1 Barb. 22(K But where the commissioner refused to require 
an answer to cross interrogatories, because the party who framed 
them had withdrawn them, and this without the consent of the other 
party, — He^d^ that in such a case the commission could be returned 
ibr the purpose of taking such answer. Union Bank of Sandusky v, 
Torrey, 2 Abb, Pr. 269; 8. C, 5 Duer, 626. 

The Interrogatories. Each interrogatory must be answered spe- 
cifically; and it is not sufficient to say, "1 have given an answer to 

this interrogatory in my answer to the interrogatory.*' Willis 

V. Welsh, 2 Code R, 64 ; Union Bank of Sandusky v. Torrey, 2 Ahb. 
JPr. 269 ; 5 Duer^ 626. An answer which is not responsive may be ob- 
jected to by either party on the trial, and must be excluded. Lansing 
V, Colcy, 18 Abb. Pr. 272. Evidence of the declarations of a witness 
is admissible to contradict him, until he has been afforded an oppor- 
tunity to explain them. This rule applies to witnesses examined 
by commission. Van Ness v. Bush, 14 Abb. Pr. 83 ; S. C, 22 How. Pr. 
481. 

The witness must answer such interrogatories as are put to him 
himelf ; he will not be permitted to read his answer from a written 
statement made by his counsel, for the alleged reason that, owing to 
a dizziness of the head of the witness, he could not intelligently 
answer the interrogatories otherwise. Answers given in that manner 
cannot be given m evidence. Creamer v. Jackson, 4 Abb. Pr. 418. 
Notwithstanding it is shown that the witness on his examination re- 
ferred to papers which be refused to allow the commissioners to ex- 
amine, — Heldy that his deposition might be admitted. Steinkellcr t. 
Newton, 2 M. db Hob. (Eng.yd72. But see S. C, 9 Carr. d P. 313. 

The interrogatories must necessarily embrace every subject which 
is material to the prosecution or defense of tlie action. The ques- 
tions contained in them ought to conform to the rules of evidence, in 
like manner as though the witness was to be examined in court at the 
trial. It is permitted to either party to put a general interrogatory, 
and any evidence given in response thereto is as competent as that 
which is given in response to a particular question. Percival «?. 
Hickey, 18 Johns. 257, 289; McCarthy v. Edwards, 24 How. Pr. 236. 

Where the interrogatories are settled by the consent of the parties, 
they may agree to waive all objections as to the form of the ques- 
tions, or as to the competency of the witnesses, or of specific items or 
qualities of evidence. Where it is expressly stipulated that certain 
objections are reserved, and may be made at the trial, it will be pre- 
sumed that all other objections were intended to be waived, and 
therefore no others can be raised on the trial. Morse v. Cloyes, 11 
Barb. 100. 

The judge who settles the interrogatories should,* if he is re- 
quested, examine the interrogatories proposed, and should disallow 
such questions as would not properly be allowed at the trial. Mac- 
donald v. Garrison, 2 HUt. 510; 8. C. more fully, 9 Abb. Pr. 178; 18 
Mme. Pr. 249. See also Blaisdell v. Raymond, 9 Abb. Pr. 178, w. 

Answer^ to laflt interrogatory. Where a witness is required to 
state anything known to him, material to the issue, or to the benefit 
of the party mterrogating, under the general and common interroga- 
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tory, he may state a fact material to the issue, notwitbstandinc' it la 
detrimental to the party putting the interrogatory. Van Ness v. Bosh, 
22 How. Pr. 481 ; S. C, 14 Abb, Pr, 88. 

If the last general interrogatory is not put and answered, it is a 
fatal objection. Brown «. Kimball, 25 Wma. 259. See also Dodge v. 
Israel, 4 Wa$h, C, C, R, 82; Richardson «. Golden, 8 Id, 109; Qrah, Pr, 
487. Except where both of the parties were represented by counsel 
at the execution of the commission, and no objection was taken, the 
deposition will be received. Brown v, Kimball, 25 Wend, 259. 

Oral examination, A commission will not be granted authorizing 
that the examination of the witnesses be oral, and not on interroga- 
tories. Desbnm v, Packwood, 16 Alfb. Pr, 272, n; S Bradf, 8urr, 249; 
eorUraj Clayton tf, Yarrington, 16 Ahb. Pr, 278, n. 

Interpreter. When the witness to be examined cannot speak 
English, the deposition must nevertheless be taken in English, by 
means of an interpreter. Belmore v. Anderson, 2 Oox Chun. Cos. 
288. 

Vn. The Return of ths commisnon. 

Return of commiflslon. The justice must direct the manner in 
which the commission is to be returned, and if he omit to do so, it 
cannot be read in evidence. Smith r. Randall, Z'Hill, 495; Jackson 
t). Hobby, 20 Johne, 257. 

The direction will be valid, although indorsed on the interroga- 
tories instead of the commission, or any of the papers annexed to 
the commission. Hura v, Pendrigh, 2 HUl^ 502 ; Pendell f>. Coon, 20 
N, T. (6 Smiths 184; Hall t. Barton, 25 Barb, 274; McCleary c. Ed- 
wards, 27 Id, 289; Hurd ©. Pendrigh, 2 Hill^ 502; contra^ Flemming 
f>, Hallenbeck, 7 Barb. 271. 

It is in like manner sufficient, if the body of the commission con- 
tains an explicit direction as to its return, although there is no direc- 
tion indorsed on the back of it. Hall v. Barton, 25 Barb. 274. Such 
direction must, however, be signed by the justice, or it cannot be read 
in evidence. Crawford v. Loper, Id, 449. A neglect of the commis- 
sioners to deposit the commissions and depositions in the post-office 
immediately^ as required by statute, will not prevent the depositions 
from bein^ read. Halleran v. Field, 28 Wend. 88. If the commission 
and deposition are received by mail, the presumption will be that they 
were properly mailed, as required by the statute, notwithstanding the 
fact that there is no indorsement on the envelope showing the fact. 
Brumskill «. James, W N. T, (1 Kern.) 294. 

Retnm by agents Affidavit* Where a commission is returned by an 
agent, his affidavit, as prescribed by statute, that he received it from 
the hands of the commissioner, and that it had not been opened or 
altered since he received it, i» indispensable^ unless waived by consent. 
A commission returned by express, and unaccompanied by such affi- 
davit, is inadmissible, although that method of returning it was ex- 
pressly authorized by the commission. Dwindle «. Howland, 1 Abb, 
Pr, 287. 

Commission must be filed. Before the depositions taken under a 
commission can be read in evidence, it must be actually filed in the 
clerk's office. Jackson v. Hobby, 20 Johns, 857. 

Seal. The commission should be sealed with the seal of the court 
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out of which it issued ; and if not so sealed, it is a nullity, and it will 
not be received in evidence. Whitney t. Wynkoop, 4 Ahb, Pr. 870 ; 
Ford V. Williams, 24 K T. (10 SmUk) 359; Tracy v, Suydam, 80 Barb. 
110; Beekman «. Traver, 20 Wend, 67. 

It is immaterial in whose handwriting the depositions are; the 
commissioners may employ a clerk (Eeene v. Mead, 8 Pet. 8), although 
they are not compelled to do so. 2 How, db J. 442. 

CottimlfMioner'H compenHation. The official record of a commis- 
sioner to take testimony to be used in another State, is prima facie 
evidence of the services performed, in an action for his compensation ; 
but the costs of a commission do not include the charges of a so- 
licitor employed abroad. Dunham v, Sherman, 19 H(yw. Pr, I!f7!3; 11 
^». iV. 152; 18/^.22. 

As to costs of commission, see § 67, post, 

Commigsioner's name. Where the commissicm is in fact executed 
by the proper person, a mistake in the name of the commissioner will 
not vitiate the commission. Hall v. Barton, 25 Barh. 274. 

The signature of the commissioner will be judiciallv noticed, 
whether the name is written in full, or abbreviated. Williams «. El- 
dridge, 1 Hill, 249. 

Appearing by counsel. The parties have a right to appear by 
counsel on the execution of a commission. Union Bank of Sandusky 
f>, Torrey, 2 Abb, Pr, 269; S. C, 5 Duer, 626. 

DeedH, writings, Ac. The orginal papers need not bo annexed to 
a commission, even where it is issued to take testimony respecting 
them ; and where a copy is annexed in order that the witness may 
testify intelligently, such evidence cannot be objected to as secondary. 
Com. Bk. of Penn. v. Union Bk. of N. Y., 11 iY. T, (1 Kem,) 208; af- 
firming S. C, 19 Barb. 891. 

Where an action is commenced upon commercial paper, there is 
neither precedent nor authority for ordering that the original instru- 
ment be affixed to the commission issued to take the testimony of 
witnesses for the defendant. Butler v, Lee, 82 Barb, 75; S. C, 19 
How, Pr, 884. See also Edmonstone v. Hartshorn, 19 N. T, (5 Smith) 
9; Gould V, McCarty, 11 if. T. (1 Kem.) 575; Hoyt 9. American Ex. 
Bk., 1 Duery 652; 8. C, 8 How, Pr. 89. 

Exhibits produced and proved before the commissioner must be 
annexed to the deposition to which they relate, and they must be sub- 
scribed by the witness and certified by the commissioners. Where the 
certificate clearly indicates the exhibit referred to, the courts will not 
permit a technical objection to prevent itA introducti<m in evidence. 
Hall t. Barton, 25 Barb, 274, 277; Brumskill t. James, 11 K, Y. (1 
Kem,) 294. 

Objections must be made when the deposition is offered in evi- 
dence, and before it is received. It does not constitute a part of the 
evidence in the cause before it has been offered and read. If any 
question is improper as it has been framed in the interrogatory, or if 
any answer is incompetent, improper, irrelevant or illegal, an objec- 
«tion must be taken to it at the time of reading the deposition in evi- 
dence. Ocean Ins. Co. v, Francis, 2 Wend, 65, 71 ; overruling 6 Cow, 
404; Fleming V. Hallenback, 7 Barb. 271; Williams t. Eldridge, 
1 Hill, 249; Morse c. Cloyes, 11 Barb. 100; Cope t. Sibley, 12 Id. 
621. 
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Tape and Real are not indispensable in fastening papers. Thejr 
may he fastened by a wafer, or some similar tenacious substance. 
Williams v. Eldridge, 1 HiU, 249. 

Leading qnentloiiA. An objection that interrogatories are leading 
is an application to the discretion of the court, and the ruling of the 
court will be conclusive on the question. Cheenej «. Arnold, 18 Barb, 
485; 8. C, affirmed, 15 N, F. (1 8mUh) 345; Budlong «. Van Nos- 
trand, 24 Barb, 25 ; Williams v. Eldridge, 1 ffill^ 250 ; Seymour v. 
Bradford, 85 Barb. 49; Weber r.Kingsland, 8 BonoAW. 

Formal oli({ections« Mere formal objections to the return of a 
commission will not in general be regarded at the trial. The practice 
is commended which requires the party objecting on such ground, to 
make his motion, before the trial, to suppress the deposition, in order 
to avail himself of them. Burrill v. Waterton Bk. & L. Co., 51 BaH>. 
106; Sheldon c. Wood, 2,Bo8w. 269; S. C, affirmed, 24 J\r. T. (10 
Smith) 607. See also Union Bank of Sandusky v. Torrey, 2 Abb. Pr. 
271. 

Specific and dlstiuet. The precise ground of objection must be 
pointed out specifically and distinctly; general exceptions will not be 
available. Jackson 9. Hobby, 20 JohTis. 857. See, also, Gordon v. 
Jackson, 5 Johns, 440; Beekman v. Forrest, 18 Id. 544. The pre- 
sumption of law is in favor of the validity of the proceedings, and 
in the absence of proof to the contrary, the court will assume ttiat the 
deposition was subscribed by the commissioner as the statute re- 
quires; and that the person executing the gommission was the person 
to whom it was addressed. Rust v, Eokler, 41 iV. T, (2 Hand) 
488. 

Too broad. An objection must be confined to the objectionable 
portions of a commission ; and if it be made to the whole of a depo- 
sition, when part of it is proper, the objection will fail because it is 
too extensive. Com. Bank of Penn. v. Union Bank of N. Y., 11 N, 
T, (1 Kern.) 208; Burrill v. Watertown Bank & Loan Co., 51 B<^, 
106; Champney «. Blanchard, 89 N, Y, (12 Tiff,) 111 ; S. C, 6 Tram. 
App, 58. 

Last general interrogatory not put or answered. This a fatal 
objection to the whole of the deposition. The witness must answer 
substantially^ all the interrogatories, and when they are not all answered 
the deposition cannot, in general, be read in evidence. Brown v. 
Kimball, 25 Wend. 259. See also Dodge v, Israel, 4 Wash. C. C. R. 
824; Richardson «. Golden, 8 Id. 109; Qraham Pr. 487. Where, how- 
ever, the parties were both represented by counsel at the execuaoQ of 
the commission, and no objection was taken, the depositions will be 
received. Brown «. Kimball, 25 Wend. 259. 

Interrogatory excluded. Where a direct interrogatory is ex- 
cluded by the court, cross-interrogatories which depend on it must 
also be excluded. Fleming v. Hollenbeck, 7 Barb, 271. 

Answer not responsive to an interrogatory may be objected to 
on the trial by either party, and the answer must be stricken out. 
Lansing c. Coley, 18 A^. Pr. 272. The whole of th e deposition will 
not be suppressed for the reason that a part of the answers are ob- 
jectionable. Com. Bank of Penn. t. Union Bank of N. Y., 11 N. Y. 
(1 Kern.) 208; affirming 19 Banrb. 891. 



Digitized by 



Google 



EXAMINATION DE BENE ESSE. 121 

Vm. General notes, 

Commlmioii maj be waired by the party going to trial before its 
retnm, without any objection, or any motion to adjourn for that pur- 
pose. Brain o. Rodelicks, 1 Gai. 73. ^ 

Part of deposition may be read. A party who has caused a de- 
position to be taken, does not, necessarily, by offering part of it in 
eyidence, bind himself to read it all. The opposite party may. how- 
ever, read the entire deposition as evidence if he chooses. Gellatly 
«. Lowery, 6 Boew, 113, 122. And where the party who took out the 
commission refuses to put it in evidence, the opposite party may do 
BO. Weber t>. Lingsband, 8 Bosw, 415. Bee also (Jellatly v. Low- 
ery, 6 Bom, 113, 122. 

An amendment of the pleadings will not exclud'e, at the trial, a de- 
position previously taken on commission in a cause, where the amend- 
ment simply changes the technical issue, without altering the true ia- 
snes between the parties. Vincent «. Conklin, 1 E, D. Smithy 204. 

When witness eomes to the city. If the witness, after being 
examined on commission, comes into the city of New York, he may 
be examined on the trial. Fisher v. Dale, 17 Johns. 345. 

Section 31. Conditional examination of witness. 
Whenever any action pending in either of said 
courts fehall be commenced by the actual service of 
process, or when the defendant shall have appeared in 
the action, either party may have the testimony of any 
-witness who is about to leave the city and county of 
New York, and will probably continue absent when 
the t^estimony is required, taken conditionally, to be 
used on the trial of such action, in the same manner 
and with like effect as provided by article first, title 
three, chapter seven of the JJevised Statutes, entitled 
**of taking conditionally testimony of witnesses with- 
in the State." 

NOTES. 

1. When examination may he taken. 

ReTiseil Statutes and amendments. § 1. Whenever any action 
pending in any court of law, being a court of record, shall have been 
commenced by the actnal service of process, or where the defendant 
shall have appeared in the action, either party may have the testiuiony 
of any witness taken conditionally, tx) be used in the cases and under 
the circumstances hereinafter prescribed. 

S 2. The party desiring the examination of a witness may apply 
to any judge of the court, upon an affidavit, which shall state : 

1. The nature of the action and the plaintiff ^s demand; 

2. If the application be made by the defendant, the nature of his 
defense; 

3. The name and residence of the witness ; 

16 
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4. That the testimony of such witness is material and necessary 
for the party making snch application, in the prosecution or defense 
of puch suit, as the case may oa ; and 

5. That such witness is about to depart from this State, or that he 
is so sick or infirm as to afford reasonable grounds for apprtfhension 
that he will not be able to attend the trial of such suit. The time 
fixed for the examination as above provided, must not exceed twenty 
days from the date of such order; and if the exigencies of the case re- 
quire it, the time may be shorter. 8 Bev, Stat. 5 ed. p. 673. See also 
Laics of 1851, ch. 472, p. 871 ; Laws of 1852, ch. 824, § 2, p. 471, and 
Ckfde of Procedure, § 890. 

n. The affidacit^ order^ and notice. 

The preliminary proof of the necessity of an examination may be 
made by afildavit, unless the proof is objectt^d to specifically on the 
ground that it is by afildavit, and viva voce testimony insisted on. 
Jackson exdem. Green v. Kent, 7 Cow. 59. The preliminary proof may 
be made by a party to the suit. Ih. 

Applieatiou, when dismissed. ** At the time specified in the order, 
the opposite party may show cause against proceeding in the examin- 
ation by proof that the witness is not about to depart from this State, 
or that he is not sick, or infirm, or that the application for his ex- 
amination is made collusively, to avoid his bemg examined on the 
trial of the cause ; and upon anv such cause being shown, the applica- 
tion may be dismissed.^ Vo&rhics^ Code^ 9 ed. p. 767, ff. 

When allowed. *'If no sufilcient cause be shown, then, on proof 
of service of the order and a copy of the afildavit\ipon which it was 
granted, the party may either proceed to examine the witness and 
take his deposition — in which shall be inserted any answer or declara- 
tion of the witness which either of the parties shall rexjuire to be in- 
cluded therein — or if the order was to show cause why the testimony 
should not be taken by a referee, the judge may appoint a referee to 
take such testimony, who shall take, certify and file the same in the 
same manner and with the like effect as is provided for the examina- 
tion of a'witness by a judge of the court." lb. 

Notice of examination debene esse should always be given. Wait o. 
Whitney, 9 Cow. 69. 

IV. The examination. 

Attendance of witness. ** A summons may be issued to compel 
the attendance of the witness, and which must be served in the same 
manner as a subpoena. 8 Bev. Stat. 5 ed. § 10, p. 674. See also 1 B<wp. 
611. Or the judge may in his discretion make an order, requiring the 
adverse party to show cause, on a day in such order to be named, why 
such testimony should not be taken by a referee, to be appointed by 
him, and in such order shall direct the time and mode of the service 
thereof." Voorhies' Code^ 9th ed. p. 767, cf, e. 

Warrant to apprehend witness. *' If a witness, on being sum- 
moned to attend for the purpose of being examined de bene esse^ fail 
to comply with the summons, the judge issuing the summons, on due 
proof of the service and of the failure of the witness, is required to 
issue his warrant to the sheriff of the county, to apprehend the wit- 
ness and bring him before such judge to be examined. And if any 
witness, attending pursuant to summ<ms, or brought before the ofiiccr, 
shall without reasonable cause reiiise to be examined, or to answer any 
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legal or pertinent question, or to subscribe his deposition when taken, 
tbe officer issuing the snmmons shall, by warrant, commit such wit- 
ness to the common jail of the county in which he resides, there to 
remain until he submits to be examined, or to answer, or to subscribe 
his deposition, as the case may be, or until he be discharged accord- 
ing to law." Voorhi69'' Code^ 9 ed. p. 768, d. 

In taking the deposition, it is not necessarjr for the judge himself to 
^rite down the examination of the witness; it is sufficient that he ad- 
ministers the proper oath, and then, after the witness has been examined 
in his presence, and the examination has teen written down by coun- 
seU that he re^ds it over to the witness before the signing and certify- 
ing thereof. McDonald v. Garrison, 9 AUb. /V. 84; 18 Hoto. Pr. 249. 

Discretion of the officer, 8emble^ that the requirements of the 
statute which require that the officer before whom depositions de 
bene e$se are taken, shall insert every answer of the witness examined, 
which either party shall require, is sufflbiently complied with if the 
officer excludes the answers to questions which are in his opinion il- 
legal and irrelevant. Gtibson «. Fearsall, 1 £!. D, Smith, 90. 

y. The depontion. 

Its production as evidenee. The deposition thus taken de bene mm 
(or a certified copy thereof) may be given in evidence by either party 
on the trial of the cause, or upon the assessment of damages by the 
clerk, or by a writ of inquiry. But it must first be satisfactorily proved 
that the witness is unable to attend the trial or assessment personally, 
by reason of death, insanity, sickness, or settled infirmity, or that he 
has continued absent from the State, so that his attendance could not 
be compelled by the ordinary process of law. 8 Sev, 8t<U, 5 ed. § 7, 
p. 674. Where the residence of a party in another State, at a given 
time, has been proved, the presumption, unless rebutted, is that it 
continues, and the burden of proof is upon the party alleging a dif- 
ferent place of residence. Nixon v. Palmer, 10 Barb, 175 ;S. C., \\N. 
Y. (4 8eld,) 898. 

Proof of Inability of witness to attend. If the party has not been 
seen since the exammation, has no fixed habitation, and is in pursuit 
of employment, proving such a state of facts, will furnish sufficient 
grounds for allowing depositions taken de bene eeee to be intro- 
duced as evidence. Guyon v. Lewis, 7 Waid, 26. 

When the wife declared out of court, that he had gone away from 
the State and was absent, is not sufficient evidence. Fry «. Bennett, 
4 Duer, 247; S. C, 1 Alb. Pr, 289. 

Old age alone is not sufficient to excuse absence. Jackson ex dem, 
Montressor v. Rice, 3 Wend. 180. 

Where a witness testified that by reason of infirmities he be- 
lieves that a witness could not endure the journey to the place of trial, 
heldy that testimony taken de bene eue might be received in evidence. 
Clark V. Dibble, 16 Wend. 601 ; People 9. Hadden, 8 Den. 225. 

Where it is clearly shown that every reasonable effort has been 
made to find the witnesses in order that they may be subjected to the 
process of the court, and there is good reason to suppose that they are 
out of the State; held, that this is sufficient to authorize the reading of 
their depositions. Roberts v. Carter, 29 Barb. 462; S. C, 17 Him. Pr. 
524. 

Where proof is offered that a person, who has been examined de 
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bene mm, ie a resident of another State ; that since he was examined 
he has been seen there, and that the witness who is proring hit ab- 
sence is informed and believes that at the time of trial he is at his 
home, this is sufficient proof of absence. Donnell v, Walsh, 6 Bo$w. 
621 ; 8. C, affirmed, 88 if. F. (6 Tif,) 48; 29 Haw, Pr. 678. 

The reading of the deposition may be prevented by proof that the 
witness^ attendance might have been, with due diligence, obtain^ 8 
Barb, 580. 

The deposition may be read if the witness is actually absent, not- 
withstanding he may in the interval between the taking the testimony 
and the trial hate come within reach of a subpoena. Markoe 9. Aid- 
rich, 1 Abb, Pr, 55. 

The uncorroborated testimony of an interested witness, that, shortly 
before the trial, he saw in this State a person proved by other testi- 
mony to be a resident of another State, is not sufficient to authorize 
the exclusion of a deposition of such person taken de bene eese, Nixon 
V. Palmer, 10 Barb. 176. 

Objection^ when to be taken. Where the evidence of a party was 
taken conditionally, and the execution of an instrument was proved 
at that time without objection being raised ; held^ that none could be 
made at the trial. Ward 9, Whitney, 3 Sand/, 899; 8. C, 8 N, T, (4 
8eld.) 445. See also 2 Cow. and HUVs Notee, 658, 1213. 

Notice to be given. The opposite party may prevent the reading 
of the deposition, by satisfactory proof that sufficient notice was not 
given him to enable him to attend the examination of the witness, or 
that the examination was not in all respects fair, and conducted ac- 
cording to the statute. 3 Beo, Stat, 5 ed. § 8, p. 074. But he cannot 
object that the notice was too short, where he neglects to appear be- 
fore the officer, and omits there to ooject for that reason. 7 Cow. 69. 
A party by appearing and cross-examining the witness waives all ir- 
regulanties in the proceedings to have the witness examined. Rush- 
more ©. Hall, 12 Abb, Pr. 420. 

The deposition of a non-resident witness, taken de bene eese, may 
be read, though it appears that he came into this State on the reouest 
of the party for the purpose of being examined, and that he is at 
home in a foreign country, and might have been examined on a com- 
mission, and even though a commission may have been obtained for 
the purpose of examining him at his foreign residence. 7 Cow. 69. 

Defects. Formal defects in the affidavit on which the order for 
examination was obtained will not prevent the deposition taken pur- 
suant to said order being read in evidence. Sheldon v. Wood, 2 
BoHD. 268. 

Agreement to read deposition. Where there is an agreement 
that a deposition, not taken de bene eese^ may be read upon the trial, 
the deposition may be read, although the witness is present in court. 
Either party may call the witness, personally for a further examination. 
Crane v, Hurdman, 4 E, D. Smithy 448. But statements made by the 
witness to a third person, relative to the contents of his deposition, 
should not be allowed by way of explanation at all ; nor for the pur- 
pose of impeaching him, without first examining him, and giving hira 
an opportunity to explain. Id. 

Deposition of witness on a former trial. Where a witness is still 
living, although in another State, his deposition taken on a former 
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trials between the same parties, cannot be read in eyidence. Weeks 
«. Lowerre, 8 Barb. 680. See also Wilbur v. Selden, 6 Cow, 162. 

Beadinf parts of deposition. A party who has caused a deposi- 
tion to be taken on his own behalf, does not necessarily by offering 
and reading parts of it in evidence bind himself to read it all, nor 
make the whole of it evidence offered and put in by himself, nor 
make answers which are irrelevant and incompetent admissible. Gel- 
latly V. Lowery, Bosw, 118. If the answers which the party declines 
to read are relevant and competent the other party maj read them, 
or cause them to be read and use them as evidence in his own favor. 
lb. 

Effeet of deposition* The deposition thus taken ds bene eue^ is to 
have the same effect, and no other, as the oral testimony of the wit- 
ness would have, if given on the trial or assessment ; and every ob- 
jection to the competency or credibility of the witness, and to the 
competency or relevancy of any question put to him, or of any answer 
given by him, may be made in the same manner as if the witness 
were personally examined on the trial or assessment. 8 Rev. 8tat. 5 
ed. § 9, p. 674. 

Filing deposition. The deposition may be filed nunc pro tuncy 
after the ten days prescribed by the statute have elapsed upon an 
order of the court. Burdellu. Burdell, 11 -ZV. T. Leg. Ob. 189; 8. (7., 1 
2>ii«r, 635 ; Bank of Silver Creek v. Browning, 16 Abb. 272; S. C. affd., 
24 How. 609. 

Section 32. Stibpomas [witnesses.] 

Subpoenas requiring witnesses to appear and testify 
on the trial of an action, on the demand of either 
party, to be issued out of these courts by the clerks 
thereof, in the same form and served in the same 
manner as subpoenas issued out of a court of record, 
but shall not be served out of the city and county of 
New York, or an adjoining county thereto, and for 
neglect or refusal to attend and testify as required by 
such subpoenas, such witnesses may be attached and 
punished in the manner now provided by law for pun- 
ishing similar neglect or refusal in courts of record ; 
witnesses are entitled to twenty-five cents for each day's 
attendance on the trial of an action. 

Attendance of witness, how eomnelled. A witness, within the 
meaning of the act of 1840 (which still governs the fees, &c., of wit- 
nesses), is a person whose attendance at the trial cannot be compelled 
otherwise than by serving a subpcena on him and paying him, or 
tendering him his fees as such. Cornell v. Potter, 15 How. Pr. 278. 

Dutj of witness. The due service of a subpoena imposes on the 
witness the duty of making great and extraordinary efforts to obey. 
Sickness in his family will not afford an excuse, unless shown by 
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proof of the facts by the affidavit of a physician, &c., to have been 
of that serious character which woald prevent a prudent father or 
husband from leaving home on his own important business. Poverty 
or insolvency of the witness are not an excuse, unless shown to amount 
to a positive inability to defray the expenses, or to provide for the 
necessary support of his family. Nor is the opinion of the witness that 
his testimony would not benefit the party desiring it an excuse. People 
V. Davis, 15 Wend, 607; Bonesteel «. Lynde, 8 Saw. Pr. 226; affirmed. 
Id, 852. 

Police on duty* A subpoena from a civil court cannot be served on 
any person holding office under the Metropolitan Police Act, so as 
to compel his attendance as a witness, while such person is actually on 
duty. Lawi of 1857, ch. 569, § 18. 

Attachment against witness* The affidavit which a party may 
make in order to obtain an attachment against a witness for non- 
attendance, after being re^larly and lawfully subpoened, need not be 
an oath in writing, according to the strict and technical sense of that 
word. The application, and the oath in support of it, may be oral. 
Baker t. Williams, 12 Btvrb, 527. 

Waiver* A witness* waiver of his fees must be express, in order to 
subject the witness to penalty for non-attendance. An implied waiver 
is not sufficient. Musscott t?. Runge, 27 How, Pr. 85. 

Remedies. The various remedies available to a party injured by 
the non-attendance of a witness, considered. Courtney v. Baker, 3 
Den, 27. 

Statute remedies are to be found in 2 Rev, Stat. § 48, p. 400. Also 
2 Bee, Stat, § 10, sub. 8, 5, p. 278; Id. § 279, p. 274; Id, § 1, sub. 5, p. 
585;/^. §84, p. 540. 

When pririleged fk*om arrest* A non-resident party to an action 
here, who attends the court as a witness, is privileged, while here and 
returning home, not only from arrest, but from any action brought 
against him. Norris v. Beach, 2 Johm. 294 ; 2 Bev, Stat, §§ 51, 52, p. 
402; Merrill v. Gteorge, 23 How, Pr, 881; agreeing with Seaver v, 
Robinson, 8 Duer, 622. 

When not privileged. A witness attended on the trial, pursuant 
to subpoena, and was examined ; on a subsequent day he attended at 
request of counsel; Jield^ that his latter attendance was voluntary, 
and consequently he was not privileged from arrest. The statute only 
protects a witness attending under compulsion of a subpoena. Henden- 
brook's Case, 8 Abb, Pr, 457. 

Party, when witness, allowed fees* A party to an action, attend- 
ing the trial as a witness in his own behalf, upon proof of that fact 
should be allowed witness fees for his travel and attendance. Bronner 
V, Frauenthal, 20 How, Pr, 855; Logan v. Brooks, 17 Bow, Pr. 29; 8. 
C, 8 Abb. Pr. 127; Logan v, Thomas, 11 Ilote. Pr, 160; Van Dusen «. 
Bissell, 29 How, Pr, 481 ; Ttocks v. Schmidt, 25 Id, 840; contra^ Eeere 
V. Miller, 80 How,Pr, 7; affirmed, S. C, 28 Id, 266. 

Detention* A' witness is not to be unreasonably detained. Canst, 
of 1846, art. 1, § 5. 

Refunding fees* A witness is not bound to refund fees paid him 
upon the ^rvice of subpoena, because the cause is settled or put off, 
and he is notified that he need not attend. Ford v, Monroe, 6 Haw, Pr, 
20; 8. C, 10 N. Y, Leg, Obs, 155. 
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Section 33. List of jurors to he furnished to clerk. 

The commissioner of jurors shall, on or before the 
first Monday of September in each and every year, 
furnish the clerk of each of these courts with a list of 
the names, residence and occupation of such number 
of persons liable to do jury duty, and who shall reside 
within the district for which they are selected, as the 
justice of the court may require, in writing, not ex- 
ceeding one hundred and fifty in each district, and 
certify the same. A jMirson named on the list thus 
furnished shall not be liable to do duty in any other 
court at any time during the year for which they are 
so furnished. The clerk of the court who shall receive 
such jury list, must write on a slip of paper the name 
of each of the persons so furnished, and place the 
same in a box, to be called the undmwn jury box 
Bee also §§ 34, 35, 36, 37, 38, 39, 40, and 41, and note9. 

Section 34. Jury trials when to he demanded. 

A trial by jury must be demanded at the time of ' 
joining an issue of fact, and is waived if neither party 
then demand it ; when demanded, the trial of the case 
may be adjourned until a time fixc^d for the return of 
the jury. The clerk must publicly draw twelve per- 
sons from the undrawn jury box, and deliver the list 
thereof to a constable [marshal], or to a person deputed 
by the justice for that purpose, with a written or 
printed notice directed to each person named in the 
list, requiring him to attend as directed, as a juror, 
at a time specified therein ; out of which number six 
of the persons attending shall be drawn to try the 
cause, provided that number appear. 

[1.] ''In all cases where both parties to any action 
brought or to be brought in a district court of the city 
of New York shall assent thereto, or where any party 
shall have claimed and the other shall assent thereto, 
the justice of said court shall order a jury of twelve 
men to be summoned to try the issues. In such ca6e 
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the clerk shall draw twenty-four names, and the same 
shall be summoned in the manner now required by law, 
and twelve of such number shall be drawn to try the 
cause. The jury fee to be deposited in such cases shall 
be six dollars, besides the officer's fees for summoning 
the jury." Laws of 1869, vol. 1, ch. 410, p. 932. 

NOTB8. 

Denundinf jury. The jury must be demanded upon joining 
issue, and in presence of, or with notice to the opposite party, and he- 
fore adjournment; after that a jury trial is waived ana the right is 
gone. Mead «. Darragh, 1 HiU. 895 ; and see 1 Caw. 80 ; Shannon v, 
:ennedy, 1 E, D, 8mm, 846, 348. 

Absence of Jastlee* Where, in consequence of the absence of the 
justice, the cause is, upon the return day, adjourned by the clerk, the 
proper time to demand a jury trial is after joining issue upon the ad- 
loumment day, and not upon the original return day of the summons. 
Meech v. Brown, 4 Ahh. Fr, 19; 8. C, 1 HiU. 257. 

Trial by Jury waiyed. It is competent for a party, who has de- 
manded a trial by jury, to waive that mode of trial by consent in open 
court. Horsford v. Carter, 10 Alb. Pr. 452. 

Jury of twelve. As a defendant in an action to recover the pos- 
session of chattels has a constitutional right to trial by a jury of 
twelve men, and a justice of the peace has only power to impanel a 
jury of six men, it follows, that when on the return of a iustice^s 
summons in such an action, the defendant demands a jury of twelf>ey 
the justice must dismiss the suit. A plaintiff who brings such an ac- 
tion in a justice's court, does it at the risk of having it dismissed 
upon motion of the defendant for such a jury. Oneida County Ct., 
1868, Baxter t>. Putney, 87 Haw. Pr. 140. 

Before the act contained in Law* of 1869, vol. 1, ch. 410, p. 982, 
the justices had no power to impanel a jury of more than six. 
People ex rd. Metropolitan Board of Health v. Lane, 6 Ahb. Pr. N. 8, 
105. 

Jury of six. A justice holding a district court in the city of Kew 
York, has no power to impanel a jur^ of more than six. The statute 
authorizing a trial by a jury of six in a justice's court, although the 
amount exceeds that limit, is not unconstitutional, if it also allows 
the defendant the right to remove the cause to a court of record, where 
he could have a trial by a jury of twelve. People ex rd. Metropol- 
itan Board of Health v. Lane, 6 Ahb. Pr.N. 8. 105. 

Section 35. Summoning Jury. 

The officer or the person thus deputed must there- 
upon immediately summon each person named in the 
list, by giving him the notice mentioned in the last sec- 
tion, personally, or by leaving it at his last place of resi- 
dence, with some person of suitable age and discretion, 
and must return the list to the court at its opening, on 
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the day for which the jury was drawn, specifying the 
persons summoned, and the manner in which each was 
notified. 

Irregralaritj. Any irregalarity in summoning the jury is good 
ground for challenge to the array, and must be made in the first in- 
stance. If no objection be made until after the jury are impanneled 
and sworn, the objection is too late. Mayor of N. Y. t>. Mason, 1 Abb. 
Pr. 852. 

Peremptory chaUenge. Under the act of 1847, giving the right 
of peremptory challenge upon the trial of an issue of fact joined in a 
civil action, does not apply to an issue in summary proceedings. 
People ex rel Livermore v. Hamilton, 89 iV. Y. 107. 

Section 36. Mne on Jurors for non-attendance. 

The court to which the list is returned may impose 
a fine, not exceeding ten dollars, for the neglect of a 
juror, without reasonable cause, to attend, and the 
same shall be collected in the manner now provided by 
law for the collection of like fines in courts of record ; 
but if such notice was not personally served, the fine 
cannot be imposed until, upon an order to show cause, 
an opportunity is afforded him to be heard. 

Section 37. Talesmen. 

If a sufficient number of competent and indifferent 
jurors do not attend, the justice must direct to b^ sum- 
moned, by a constable [marshal], or a i)erson deputed 
for that purpose from the vicinity, sufficient to com- 
plete the jury. 

The prorisions of 8 Het. Stat. 5 ed. §§ 54, 55, p. 718, respecting 
tales jurors, declared unrepealed and unadOTected by the act of April 
13, 1861. Lawipf 1861, ch. 210, p. 528, as amended, 1 Lawi of 1867, 
eh. 4H p. 1282. 

In suDiiiury prooeediugrs* In summary proceedings to recover the 
possession of lands, the justice of a district court has no power to 
summon talesmen to form a jury. This section authorizes such jus- 
tice to cause talesmen to be summoned only when necessary to com- 
plete a jury fur the trial of an issue of fact in an action. A summary 
proceeding to recover possession of lands, is not an action, but a pro- 
ceeding merely. Miner v. Burling, 82 Barb. 540. 

Section 38. Ballots of jurors. 
The ballots containing the names of the jurors sum- 
moned and not drawn must be returned by the clerk to 
17 
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the undrawn jury box, to be drawn as in the first in- 
stance. The ballots containing the names of the jurors 
who served must be placed in a box to be called the 
drawn jury box, until all the other names have been 
drawn therefrom, and, as often as that happens, the 
whole number must be returned to the undrawn jury 
box, as in the first instance. 

Section 39. Condition to entitle to a jury. 

Before a party can be entitled to a jury, be must 
deposit with the clerk, at the time he demanded a trial 
by jury, the sum of three dollars and the officer's fees 
for summoning the jury, from which the clerk must re- 
fund to the party the fees of all jurors who do not at- 
tend, which jurors' fees not refunded, and the officer's 
fees, must be included in the judgment, as part of the 
costs, in case the party calling the jury recover judg- 
ment, 

Uefendiint net appearing after demanding Jnrjr, If the defend- 
ant, alter demanding a jury trial, and adjournment of the cause to 
procure the jury, on the adjournment day neglect to appear, the jus- 
tice can proceed to hear the cause without a jury. Kilpatrick t. Carr, 
3 Abk Pt. 117. Failure to pay the jury fees in season for the issuing 
of the venire^ is a waiver of the right to jury trial, lb. 

Section 40. Adjourntnettt after return of jury. 

No adjournment can be gmnted after the return of 
the jury, unless the party requiring the same, in ad- 
dition to the other conditious imposed upon him, de- 
posit with the clerk, to be immediately paid to the 
jurors attending, the sum of twenty Ave cents each, 
which amount in no case is to be included as part of 
the costs in the judgment. 

Section 41 . Competency of junvrs. 

If either party object to the competency of a juror, 
the question thereon must be tried in a summary man- 
ner by the justice, who may examine the jurors or 
other witness.'S on oath. 
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Section 42, Verdict, ' [Judgment] 

The verdict of the jury must be general, for the 
plaintiff for a specific sum, or for the defendant, or, 
where there is a counter-claim or set-off proved, for the 
defendant in a specified sura : but when there are sev- 
eral plaintiffs or defendants, the verdict may be for 
or against one or more of them, and the judgment 
must be entered therein immediately after the render- 
ing of the verdict. . 

Jury in ehargre of marshal* The jury roust always be put in 
charge of a constable [marshal] sworn to attend them, unless they 
find a verdict without leaving their seats. And this, whether the jury 
retire from the court, or the court leaves them alone in the court room. 
Douglass V, Blackman, 14 Barb. 881. 

Regralarity of verdict. The fact that the jury attempted to com- 
municate the verdict to the party in whose favor it was rendered, 
soon after coming into court, and before the verdict was announced, 
held^ not to be considered as affecting the impartiality, regularity, or 
purity of the verdict, and consequently it was not of sufficient ground 
for setting aside the verdict. Fash v. Byrnes, 14 Ahb. Pr. 12. 

Jndginent* The clerk has no power to enter judgment, even 
upon the verdict of a jury, except by direction of the justice. The 
court must give the jud^ent. 4 E. D, Smithy 477. 

A justice loses jurisdiction of a cause, unless his decision is ren- 
dered within the period prescribed by the statute. Berrian v. 01m- 
stead, 4 K D. SmUh, 279; Sibley «. Howard, 4 Den. 72. 

Connter-elaim* Prior to this section it was doubted whether, in 
these courts, the defendant could recover on a counter-claim. Stewart 
V. Bock, 8^».iV. 118. 

Section 43. Justice a witness^ or disqualified. 

If, at any time before the trial has actually com- 
menced, it shall appear to the satisfaction of the jnstice 
that he is a necessary witness on the trial of the cause, 
or is disqualified to tr^'^ the same, he shall by an order 
entered in the cause, order the papers in the same to be 
transferred to a district court for the adjoining district, 
and the latter court shall thereupon have jurisdiction to 
hear and try the cause. 

Justice a wiinem. This section and section 4 use the term necessary 
witness: in section 17 it is material Yfitness. No witness is a '' necessary 
witness ^' unless he is a material witness, but a witness may be mate- 
rial without being a nec^jssary witness, as other witnesses, also mate- 
rial, may prove the same facts. The party would be required to show 
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that the justice was botKa material and necessary witness (Young «. 
Scott, 8 billy 82) ; and this should be done bj a statement of fs^ts, 
and not as mere opinion. Murtha v, Walters, 2 8andf, 517. Where 
an affidavit is made for the purpose of removing a cause from before 
the justice, on the ground that he is a material witness for the party, 
it must show that the justice is a necessary as well as a material wit- 
ness; and the justice has a right to judge of the sufficiency of the 
affidavit. Board of Excise of Saratoga c. Doherty, 16 How, Fr. 46. 

Transfer of eaase. When the cause was called for trial the de- 
fendant's counsel presented an affidavit showing that the judge by 
whom the cause was called was a material witness, without*whose tes- 
timony the defendant could not safely proceed to trial, and moved 
that the trial be stayed, to the end that tl^ trial might be tried be- 
fore another judge. The motion was denied on the ground that the 
judge, as he then stated, ** could give no evidence of anything except 
what appeared on his minutes.'' HeUt^ on appeal, that the motion 
should have been granted, and the cause should have been tried by 
another judge, that the right of the defendant to have the evidence 
of the judge ought not to have been defeated. Brown v. Brown, 2 
E. 2>. Smith, 154; Hopkins c. Calray, 24 Wmd, 264. 

Section 44. Conduct of trial. 

The swearinjr of the jury, and the mode of conduct- 
ing the trial, are the same in these courts as they are in 
courts of record. See also §§ 45, 46, 47, and notes. 

Yariance iu sammons* Variance between the summons as served 
and as returned by the marshal, should be objected to before issue 
joined. Avogadro u. Bull, 4 E. D. Smith, 384 ; Miln f?. Russell, 3 Id, 
303. And objection to the manner of the service of the siimmoDS is 
matter in abatement only, and being overruled, they were waived by 
pleading to the merits. Miln v, Russell, 3 E. D. Smith, 803. 

Amending summons. These courts have the power to allow the 
plaintiff to amend his summons on the return day, changing the char- 
acter of the action from one on contract to one on tort. Cooper v. 
Kinney, 6 Abb, Pr. 380. 

Action, when commenced. A justice cannot, of his own knowl- 
edge, certify to the time when an action was commenced before him, 
by the delivery of the summons for service. When that fact is neces- 
sary to be shown, it must appear by competent evidence. In the ab- 
sence of any proof before the justice of the time of the commence- 
m ent of an action before him, it will be deemed commenced on the 
day the summons was actually served. McQraw v. Walker, 2 Hilt. 
404 ; Cornell 9. Moulton, 8 Dm. 12 ; Jones v. Pridham, 3 E. D. Smithy 
155. 

Default case to be proved* Where a defendant has appeared and 
answered the complaint, his neglect to appear on the day appointed 
for the trial is not a waiver of the answer, nor a confession of the 
cause of action ; the plaintiff must still prove every fact essential to 
a recovery. Alburtis v. McCready, 2 E. A Smith, 39. 

Action on lost note. In an action upon negotiable paper, which 
has been lost, the giving of a bond under the statute (2 Bee, Stat, 
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§ 76, p. 406, with sufficient sureties, conditioned to indeiAnify the de- 
fendant against all claims by any other persons on account thereof, is 
an essential prerequisite to any recovery thereon; and where such 
a bond is not given, the judgment will be reversed on appeal. Des- 
mond V. Rice, 1 HUt 530. 

Statute of limitations. Where the defense of the statute of lim- 
itations is regularly interposed, it can only be waived by an express 
consent to waive it ; and although not referred to on the trial, nor in 
the summing up, and although it escape the notice of the justice 
until after he had rendered judgment, yet, on appeal, if it appear 
that the defense was sustained by the evidence, the judgment will be 
reversed. Penfield v. Jacobs, 21 Barb. 835. 

Non-Joinder. The rule under the Code, that a defendant not 
pleading or giving notice of the non-joinder of a party, cannot raise 
that objection on the trial, applies to justices^ courts. Abbe t>. Clark, 
81 Barb. 288. See Scranton v. Farmers, &c. Bank of Rochester, 24 
N, r. 424. See also Pachin t?. Peck, 38 N, Y, 39. 

Prodnction of chattel. A justice has no power, upon the trial of 
an action for breach of warranty of a chattel, to compel a party, or 
witness, to produce it in court for inspection. Hunter t>. Allen, 85 
Barb. 42. 

Motion to dismiss complaint during the progress of the direct ex- 
amination of a witness, held properly denieu. Winfisid v. Potter, 24 
JKw. Pr. 446. 

A motion for a nonsnlt, or a motion to dismiss the complaint, to 
be e£fectual, must specify the defects supposed to exist. It is not 
sufficient to make a general objection. Binsse f>. Wood, 87 N. T. 
526. 

Olijeetions. The grounds of objection must be stated. Pearson 
V. Fiske, 2 HiU. 146; Fountain v. Pettee, 88 N. F. 184; Staate «. Hud- 
son River R. R. Co., 28 How. Pr. 463; McCarty v. Edwards, 24 Id. 
386; 20 Johns. 857; 5 Barb. 398; 8 -y. T. (4 8eld.) 442; 28 Bm'b. 462; 
2 Ahb. Pr. 271, note; Mallory v. Perkins, 9 Bosw. 572; Button v. Mc- 
Cauley, 38 Barb. 418. 

Limiting number of witnesses. The court may exercise a reason- 
able discretion as to the number of witnesses to be examined on one 
side, as to what occurred at a given time and place between the par- 
ties, and a decision in that respect is not the subject of an exception 
which can be reviewed. Anthony v. Smith, 4 Bosw. 503. 

Ojeetlons to irregularity, when to be made. After the jury were 
sworn, but before the trial had commenced, the justice ordered some 
of the jurors to be withdrawn, and others substituted. This right 
of the justice to do so was considered doubtful, but it was heldy that 
the defendant, by not objecting at the time, waived his right to ob- 
ject. Cook V. Ritter, 4 E. D. Smith, 253. 

The defendant moved to set aside the verdict for irregularity, on 
theground that one of the jurors upon the panel had not been sworn. 
— ]£ld^ that such an omission, unaccompanied by injury or prejudice, 
was not a ground for setting aside the verdict. Hardenburgh v. 
Crary, 15 How. Pr. 807. 

A<Uoumment during trial. A justice, as has often been held, has 
no authority, after a trial is commenced, to adjourn, without the con- 
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sent of parties, aniess it be found impossible to finish the trial within 
a reasonable time for holding the court. Story t. Bishop, 4 E. D, 
Smithy 423. An adjournment of a cause for ten days after trial com- 
menced, without the defendant's consent, renders the further proceed- 
ings and judgment void. A justice has no such power. Aberhall o. 
Roach, 11 H(w, Pr. 95. 

It is not error in a justice to deny a motion for an adjournment 
applied for during the progress of the trial, for the purpose of pro- 
curing the attendance of an absent witness. Matthews v. Feistell, 
2 E. D. 8mUh, 90. 

The justice may suspend the trial of an action in progress before 
him, in order (in the absence of the defendant) to hear the plaintiff's 
eyidence and render judgment. Beach e. McCann, 4 Ahb, Pr, 18. 

But if the justice did so upon the statement that defendant did 
not intend to appear, which is untrue, the judgment will be re- 
versed, lb. 

Charging Jnry. A justice has the right to charge the jury by* 
whom an action is being tried before him, although it is usual to omit 
to do so; and his omission or refusal to charge, when requested, is 
not error. Where the charge is manifestly erroneous, it is ground of 
error, for which judgment should be reversed. Petti t v. Ide, 12 Abb. 
/v. 44. 

Case snbmilted. After the day of the trial is passed, and the 
cause has been submitted by the plaintiff, and the witnesses have de- 
parted, these courts have no power to open a case for further hearing. 
Harden t>. Woodside, 2 E. D, Smithy 37; Alburtis t>. McCready, la, 
89. After the parties have rested, but before the case has been finally 
submitted, and while the parties and their witnesses are still present, 
the admission of additional evidence is entirely in the discretion of 
the justice. Harpell r. Curtis, 1 E, D. Smith, 78; Pickert ». Dexter, 
12 Wend. 158; Reed t>. Barber, 8 Code R, 160; Lambert c. Seely, 2 
HiU, 480; Hyland p. Sherman, 2 E, D. Smith, 285; Williams v. Hays, 
20 N, r. 58; Anthony r. Smith, 4 Bosw, 503. 

Proofs* The judgment must be warranted by the proofs, whether 
defendant appears or not. Alburtis t>. McCready, 2 E. D, Smith, 89 ; 
Babcock v. Raymond, 2 HiU. 62; Howard t>. Brown, M, 247. The 
amount of damages on breach of contract must be sustained by comr 
petent evidence in the return; not upon a mere estimate. Ely v. 
O'Leary, Id, 855. 

See also notes to § 45. 

Section 45. Judgment of dismissal of complaint. 

Judgment that the action be dismissed, with costs, 
without prejudice to a new action, shall be rendered in 
the following cases : 

!.• Where the plaintiff voluntarily discontinues the 
action before it is finally submitted. 

2. When he fails to appear at the time specified in 
the summons, warrant or attachment, or upon ad- 
journment. 
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3. When it is objected at the trial, and appears bj' 
the evidence, that the action is brought in the wrong 
district, or by a plaintiff not a resident in the county, 
without giving the security required by this act, or 
that the court has not jurisdiction ; but if the objection 
be taken and overruled, it is cause only of reversal on 
appeal, and does not otherwise invalidate the judg- 
ment; if not taken at the trial, it is waived, and the 
court will be deemed to have jurisdiction. 

4. Where the plaintiff does not prove his cause of 
action. 

Note to ntbdwiiian 1. 

Rigrht to dlseontlnne. The plaintiff, at any time before the action 
is finaUy submitted, has a right to discontinue it ; and in such case it 
is the duty of the justice to give judgment, dismissing the action 
with costs, notwithstanding the defendant had interposal a counter- 
claim. Bidwell «. Weeks, 2 HiU. 106. But where the complaint was 
for damages to plaintiff's property, and th& defendant answered by 
simply averring a set-off, — Held, error to order a nonsuit, no evidence 
havmg been offered by either party. The defendant admitted plain- 
tiff's claim, and not offering any evidence, judgment should have 
been rendered for the plaintiff. Gregory t>. Trainor, 4 JE, D. Smith, 
58. 

Before cause ig sabmitted. The plaintiff must elect to be non- 
suited, at the trial, before the coming in of the verdict. If the cause 
is submitted to the justice, and he reserves his decision, the cause is 
then tub judiee on the merits, and the plaintiff has no longer the right 
to submit to be nonsuited, nor the justice power to grant it. Peters 
V. Diossy, 3 jy. 2>. Smith, 116; Elwell v. McQueen, 10 Wend. 521; 
Hess V. Beekman, 11 Johru. 457. If, after such submission and reserv- 
ation, he gives jud^ent in favor of the defendant, in the form of a 
judgment of nonsuit, the same can nevertheless be pleaded in bar of 
a second action. 2 b, But if the plaintiff elects to be nonsuited, or 
is nonsuited by order of the justice, before the cause is submitted to 
the justice, if the trial be without a jury, or before the jury render 
their verdict, if the cause be tried by a jury, then such nonsuit can- 
not be set up as a bar to a subsequent action for the same cause. Ih; 
BenneU v, Hull, 10 Johm.dH; Clements v, Benjamin, 12 Johns, 299; 
Hess V, Beekman, mpra. 

Nousnlt or dismissal. A nonsuit or dismissal of the complaint 
ordered by a justice of a district court in the city of New York, after 
the cause has been finally submitted by the plaintiff, on a trial on the 
merits, even if ordered with the plaintiff's consent, must be regarded 
as a judgment for the defendant, and is a bar in any other litigation 
between the parties. It makes no difference whether the proceeding 
dismissed was an action or a summary proceeding. Gillian v. Spratt, 
8 Abb, Pr. N, 8, IJ; 8. C, 3 Daly, 440. 
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Note to 9ubdifnnon 2. 

Falls t« appear. Where a defendant had set up a coonter-claim, 
and on the tnal had commenced his proof, and the cause was ad- 
journed by comient, and on the adjournment day the plaintiff failed' 
to appear, the justice proceeded with the trial, and rendered judg- 
ment for the defendant for amount of his counter-claim, it was held 
that the justice erred, and that he ought merely to have dismissed 
the action. Norris t>. Bleakley, 8 Abb, Pr, 107; 8. C, 1 HiU, 90. 

Note to mbdiviiion 8. 

Wrong district. Where it appears on the trial that both plaintiff 
and defendant reside in the city of New York, but neither of them 
within the district for which the court is held, it is the duty of the 
justice to dismiss the action. Beatie v. Larkin, 2 E. D. Smithy 
244. 

Marshal's retam. The defendant, notwithstanding the constable's 
return, may raise and avail himself of the objection that the summons 
was not served in such a manner as to confer jurisdiction. Wheeler 
«. N.JY. and Harlem R. R. Co., 24 Barb. 414. 

Non -residence. The statute is imperative that, when it appears 
upon the trial in a district court that the plaintiff is not a resident, 
and has filed no security, the complaint must be dismissed. And it 
does not alter the rule, that the fact of non-residence and failure to 
file security appear, for the first time, upon a new trial ordered by the 
appellate court. Dean t. Cannon, 1 Dcuy, 84; 7 Abb, Pr. 421. 

Note to itibdit>i9ion 4. 

Failing in proof. The plaintiff may elect to be nonsuited on his 
own election, if he fails in his proof by reason of incompetency or 
insufficiency of evidence. Peters v, Diossy, 8 £1, D. Smithy 116. 

Section 46. Defendant failing to appear. 
When the defendant fails to appear and answer, 
judgment must be given for the plaintiff, as follows : 

1. When a copy of the complaint, account or in- 
strument has been served personally with the sum- 
mons, warrant or attachment, as prescribed by section 
fifteen of this act, judgment must be given, without 
further evidence, for the sum specified therein. 

2. In other cases the justice must hear the evidence 

of the plaintiff, and render judgment for such sum 

only as shall appear by t le evidence to be just, but in 

no case to exceed the sum specified in the summons, 

warrant or attachment. 

Personal service* To authorize a justice to render judgment 
against an absent defendant, there must be a return showing personal 
service of process. Manning v, Johnson, 7 Barb, 45t. 
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Holdingr cause open. The justice has no power to hold the cause 
open in the absence of one of the parties; he must either adjourn the 
case or try it. Wilcox «. Clement, 4 Den. 160. But where a cause 
was adjourned with a provision that if the defendant filed security he 
should have a further adjournment, and the defendant filed the secu- 
rity, but failed to appear on the adjourned day ; held^ that the justice 
dia right in proceeding to judgment in the absence of the defendant. 
Muber v. Held, 8 Alb. Pf. 110. After the justice had called through 
the calendar, a defendant, who was in waiting, asked his cause to be 
called, and was informed by the justice that there was no such cause, 
whereupon he left the court ; held^ that the justice could not after- 
wards, in the defendant's absence, proceed with the cause and render 
judgment. Murling v. Grote, 3 AIk>. Pr. 109. 

Case mast be prored. Where the defendant does not appear, the 
plaintiff cannot recover without proving his case. In an action 
against the indorser of a promissory note, although the defendant 
does not appear, the plaintiff must, nevertheless, establish his case by 

S roving a demand of the maker and notice of non-payment, although 
e has proved the making and indorsement of the note. Jones v. 
Pridham, 3 E. D. Smith, 155 ; Storp v. Harbutt, 4 Id. 464. 

It is well settled, that notwithstanding the defendant, in a suit 
before a justice of the peace, fails to appear at the trial, the plain- 
tiff must establish his cause of action by legal evidence. 8 Wend. 
85; 14 Id. 159; 1 Den. 432; 4 Id. 184, 460; 39 Barb. 523; 20 Id. 278; 
Armstrong v. Smith, 44 Id. 120. 

The plaintiff must give prima facie evidence of his right to re- 
cover, wnether the defendant appear or not ; and if, on appeal from 
a judgment taken in the absence of the defendant, it appear that the 
evidence was not prima facie sufScient to support the judgment, the ap- 
pellate court is bound to reverse it. Howard v. Brown, 2 E. D. Smithy 247. 
Thus, in an action to recover for services in watching a ship, the de- 
fendant did not appear, and the plaintiff merely proved the rendition 
of the service and its value, but omitted to give proof of his employ- 
ment by the defendant, or that the defendant derived any benefit from 
the service rendered, or was aware of the services rendered, or had any 
interest in the ship ; the plaintiff had judgment. The court, on ap- 
peal, reversed the judgment on the sole ground that the plaintiff did 
not make out a prima facie case against the defendant, and the want 
of evidence to support the judgment. Id. 

When claim is admitted. Where a defendant interposes a defense 
of payment, and the cause is adjourned for trial, and on the adjourn- 
ment day he fails to appear, the plaintiff is entitled to judgment for 
the amount claimed without anyproof, because his claim is admitted 
on the pleadings. Oakley t. Workingmen's Union Benev. Soc., 2 
mU. 487. 

Illegal evidence. Where the defendant does not appear at the 
trial, his absence is no waiver of his right to insist that tne plaintiff 
shall prove his case by legal and competent evidence ; and if the evi- 
dence given is illegal and incompetent, or if any material portion of it 
is of that character, the judgment will be reversed on appeal. Per- 
kins n. Stebbins, 29 Ban^. 533; Warnick «. Crane, 4 Den. 460; Squier 
V. Gould, 14 Wend. 159; Northrup v. Jackson, 13 Id. 85; Davidson «. 
Hutchins, 1 BOt. 123; Finck «. McDowell, 7 Cwo. 587; M'Nutt •. 
Johnson, 7 Johne. 18. 
18 
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[Section 47.] Justice may open default. 
Any justice of any of the district courts in the city 
of New York may, upon motion made before him, open» 
and set aside any default made in any action tried be- 
fore or by him, and may award such costs, not exceed- 
ing ten dollars, as a condition for opening such default 
against the party in default, as in his discretion shall 
be just and proper. He may, likewise, as a condition 
of opening such default, order such party in default to 
give an undertaking with sufficient sureties, to the 
eflFect that such defendant will not sell, assign or trans- 
fer any of his property, with intent to hinder, delay or 
defraud the plaintiflF in the collection of his claim or 
demand, if he shall prevail on the trial of such action, 
and that he or his sureties will pay the amount of any 
judgment recovered against such defendant in such ac- 
tion {Laws 0/1862, ch. 484, § 16, p. 975). 

NOTE. , 

Default* The statute {Laws of 1862, ch. 483, § 16) which em- 
powers a justice of a New York district court to open and set aside 
any default made in an action tried before or by him, and to award 
costs thereon, is remedial, and should be liberally construed. 

Where a default was taken in a New York district court, on a 
trial before V., a justice officiating in the absence of D., the local 
justice, hdd^ that the latter had power to open and excuse the default. 
People tJ, Campbell, 1^ Alb. Pr. 1. 

No excuse. Putting the summons in a pocket and forgetting it 
till the time of its return had passed, is not an excuse for a default. 
Ball «. Mander, 19 How, Pr. 468. 

Neither is absence on other business (Fowler t?. Colyer, 3 E. D. 
Smithy 125; Mulhern r. Hyde, 8 Id. 177), or ignorance of law proceed- 
ings (Mayor, &c. of New York v. Green, 1 Hilt. 393), or forgetting 
the matter until after judgment is rendered acrainst him (Ball v. Man- 
der, 19 Hoto. Pr. 468; Beebe v. Roberts, 8 E. D. Smith, 194; Mix ». 
Warte, 1 Id. 614), or not hearing the cause called, although present in 
court. Forster v. Capewell, 1 Silt. 47. Relying upon the promise of 
another that the case would be adjourned is not a sufficient excuse, 
nnless it is shown the party, intended to deceive. Travis v. Bassett, 
3 E. D. Smith, 171. 

Where, on the return day the defendant appeared and answered 
and the cause was adjourned, and on the adjourned day the plaintiff^ 
in the absence of the defendant, proved his case and bad judgment, 
and it appeared the defendant's absence was occasioned by his attor- 
ney mistaking the day to which the cause was adjourned, and the de- 
fendant did not swear to having any defense ; held, it not appear- 
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ing that any manifest injnstice was done, the court would not reverse 
the judgment. Mix v. "White, 1 E. D, Smith, 614; Porster «. Gape- 
well, 1 SSU. 47. 

When merits are not disclosed and clearly apparent, the mere ab- 
sence of counsel will- not be held a sufficient excuse. 6 Abb, Pr, 74 ; 
Ward V. Ruckman, 22 Eow. Pr. 280. Or the misconduct or negligence 
of the attorney. 4 Abb, Pr, li, 

mistaking the return day, Ac. Where the defendant mistook 
the return day, and for that reason failed to appear, he may have re- 
lief, particularly when he supposed the summons was returnable. 
Gottsberger v, Hamed, 2 JS, D, Smith, 128; Gardner v, Wright, 8 Id. 
884. Where the summons stated that the defendant was required 
**to answer the complaint of the plaintiff for professional services," 
and it appeared that the defendant had good reason to believe, from 
the wordmg of the summons and the facts within his knowledge, that 
the action was for a claim which he admitted to be due, and for that 
reason he failed to appear before the justice, whereupon the plaintiff re- 
covered judgment for a greater, and for an entirely different claim, 
this was held sufficient as an excuse. Bissel «. Dean, 8 E, D, Smithy 
172. fiee, also. Lent ©. Jones, 4 Id. 52. J hj^ 

Examples of Hufflcient excuse for ddBpf^v^here it is evident that 
a defendant really intended to appear ami defend an action, and that 
he has a good defense thereto, either partial or total, and that he 
failed to appear, in consequence of any excusable mistake^ he ought to 
be relieved upon proper terms. 2 Wait Law dk Pr. 848 ; Seymour 
€. Elmer, 4 E.D. Smith, 199; S. C, 1 Abb. Pr, 412; Bissell v. Dean, 8 
E. D, Smith, 172; Gottsberger v, Hamed, 2 Id, 128; Gardner v, 
Wight, 8 Id, 334. Where the acts of the plaintiff prevent the 
defendant from appearing, and a default is taken, thb will be a goOd 
excuse for the default. Beach v. McCann, 1 BUt. 266 ; S. C, 4 Abb, 
Pr, 18; Beebe v, Roberts, 8 E. D. Smith, 194. 

DefectlTe service of process. The summons may be served in 
such a manner as to furnish a defendant with a good excuse for not 
appearing in the action, and to entitle him to relief against a judg- 
ment entered by default upon such service. In such a case the de- 
fault will be opened, and a new trial granted. Carroll v, Goshu, 2 E, 
D. Smith, 876. 

Discretionary. If the the judgment was regularly obtained, the 
defendant is not entitled as a matter of right to have it opened, but 
it rests in the discretion of the court. Parish v. Corlies, 1 Daly'^s 
Bep. p. 227. It is a mere matter of grace and favor, and whether 
granted or refused, it is final and not appealable. Bard v. Fort, 1 N. 
T. 48. 

Culpable negligence. There must be a good defense on the 
merits, and the omission to plead or answer must be the result of an 
honest accident or mistake, without culpable negligence. Macumber 
t. Mayor, Ac, 17 Abb. Pr, 85. 

Requisites. The defendant to entitle himself to relief must not only 
satisfactorily excuse his default but he must go further ; he must show 
that manifest injustice has been done. Code, § 366. And a bare affidavit 
of merits is not sufficient to show manifest injustice. Facts must be 
stated, and not conclusions, to enable the court to see that such in- 
justice exits. Haughley r. Wilson, 1 Hilt. 259 ; Armstrong v, Qraig, 
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18 Barb. 887; Sheldon v. CampbelL 5 Hill, 508; Fowler o. CoUyer, 2 
B. D. 8mM^ 125; Hunt v. Wallis, 6 Paiffe, 871. He should furnish 
the testimony of a witness to establish hu defense. Gottsbeiver e. 
Harnedf 2 B, D, Smithy 128. See also Gardners. Wight, 8 B. D. 
Smithy 884; McGaffigan «. Jenkins, 1 Barb. 81-; Lent v. Jones, 4 ^. 
D, Smith, 62; Ellis t>. Jones, 6 How. iV. 296; Ferrasac v. Thom, 1 
iBorft. 42; Silkuian Boiger, 4 /i. 286; Forster «. Capewell, 1 
MUt. 47. The mode in which injustice has been done should be 
pointed out in the affidavit. Mayor, &c. «. Greene, 1 HUt. 896. A 
defendant who seeks to prove that an injustice has been done to 
him, should offer proof other than his own unsupported affidavit, 
especially if full contradicted by plaintiff's affidavits. If he cannot 
produce the affidavit of another witness, he should at least show that 
there are witnesses who refuse to give their affidavit, and who have 
knowledge of the facts to which they ciin be compelled to testify, and 
which if proved would reduce or disprove plaintiffs claim. Lent v. 
Jones, 4 E. B. Smith't Rep. p. 62; Silkman v. BoigRr, 4 E. B. Smith's 
Bep. p. 236; Forster t>. Capewell, 1 HiUon's Bep. p. 47. 

The motion. The motion to open a defaualt is analagons to a mo- 
tion for a new trial. 2 TUUnghast and 8hearman*t iV., p. 667. 

Setoff. It is no reason for granting a new trial, to show; that the 
plaintiff took judgment by default, without allowing a set-off^ where 
an action may still be maintained for that demand. Havis v. Basset, 
8 B. B. Smith, 171. 

Forfeiture of the claim. In actions in justices* courts an omission 
to appear and set-off a demand, incurs, in most casc3, a forfeiture of 
the claim, and no subsequent action can be obtained for its recovery. 
i WaiVs Law and Practice, 47, $§ 55, 56. See also pp. 946, 978. For 
t*his reason a county court will always open a judgment taken by de- 
fault in a justice^s court, when it aj^pears that the plaintiff has taken 
a judgment for the full amount oi nis claim, without allowing the 
amount of a set-off, which in justice ought to have been allowed to 
the defendant. This rule is always subject to the qualification that 
the defendant has shown a satisfactory excuse for his default 2 
Wait'9 Law and Practice, 848. 

Good faith. If the good faith of the defense is doubtful, the mo- 
tion must be denied. Onderdonk ©. Rawlett, 3 HiWs Bep. 328; Irroy 
V. Nathan, 4 B. B. Smith's Beps. 68 ; Peace f>. Gleason, 8 Johns. Bep, 
409; RawBon «. Grow, 4 B. B. Smith's Beps. 18. 

Defenses. Where the defenses which the defendant seeks to inter- 
pose are dishonest, immoral and unconscionable, the default and 
judgment should not be opened. The defense should be to the merits. 
1 Arch. Prac. 124 ; Lovett v. Cowman, 6 ffUl, 225 ; Beach v. Fulton 
Bank, 8 Wend. 585 ; 10 Paige, 874 ; 8 Wend. 561 ; King ©. Merchants' 
Ex. Co. 2 Sandf. Beps. 698, 697; Jackson v. Varish, 2 Wend. 294. 
Usury and the Statute of Limitations are unconscionable defenses, 
which the courts will not allow a defendant to plead in opening a 
regularly taken default. Wagner v. Sickle, 8 Paige, 407; National 
Fire Ins. Co. v. Sackett, 11 Paige, 660; Quincy v. Foot, 1 Barb. Ch. 
496; Watt v. Watt, 2 Td. 371 ; Jackson v. Varish, 2 Wend. 294; Lovett 
V. Cowman, 6 ETUI, 225; Jackson v. Murry, 1 Cow. 158; Utica Ins. Co. 
V. Scott, 6 Cow. 606; Hallayen t. Golden, 1 Wend. 802. 

See also Fulton B'k v. Beach, 1 Paige, 429; 8 Wend. 573, 585; Utica 
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Ins. Co. V, Scott, 6 Cow, Bep, 606 ; Law «. Merrills, 6 Wend^ 368, 277, 
279; Hawes c. Hoyt, 11 How, Pr, 454; Morris v. Slatterly, 6 Abb. Pr. 
74; Farish r. Corlies, 1 Daly, 374; Toole «. Cook, 16 How, Pr. 454; 
Sagory «. N. Y. & N. H. R. R. Co., 31 How. Pr. 455 ; McQueen v. Bab- 
coSc, 22 J9iw. Pr. 229; 8. C, 13 ^». Pr. 268. The court refused leave 
to add a plea of the statute of limitations, saying " that such a plea 
was not for the furtherance of justice." Cox v. Robt, 2 WiU. 263; 
Coit V. Skinner, 7 Cow. 401. It is not iaTored. Wollcott f>. McFarlan, 
6 Hiir$ Bep. 227. 

Technical objections. A regular default will not be opened to en- 
able a party to raise technical objections. Champlin t. Mayor, 8 
Paige, 578; Gary v. Gay, 10 Paige, 369; Winship «. Jewett, 1 Ba/rb. Ch. 
178. 

Penalty or forfeltare. The defendant cannot be allowed to insist 
upon any grounds of defense which are in the nature of a penalty or 
forfeiture. Wagner v. Sickle, 3 Paige, 407. 

Mora! Jasttce. Defaults and judgments are only opened in further- 
ance of etrict moral juitice. Hawes v. Hoyt, 11 How. Pr. 454; Leigh- 
ton V. Wood, 17 Abb. Pr. 177. 

Insolyent discharge must be pleaded in season, and cannot be 
allowed upon opening a default Desobry v. Morange, 18 Johns. 886; 
Price V. Peters, 15 Abb. Pr. 197. 

Section 47. Trial without a jury. [ When judg- 
ment to be rendered.] 

Upon the issue of a fact joined, if a jury trial be not 
demanded, as required by this act, the justice must 
hear the evidence, and decide all questions of fact and 
law, and render judgment accordingly within eight 
days from the time the same is submitted to him for 
that purpose, except when the defendant is under ar- 
rest, and has not given security for his appearance ; in 
such case the justice shall render his judgment imme- 
diately after the close of the trial. All issues of law 
shall be heard and decided by the judge, without a 
jury. 

8ee aUo § 89, and notes to § 42. 

Loss of Jurisdiction. A justice loses jurisdiction of a cause, 
unless his decision is rendered within the period prescribed by the 
statute ; and the plaintiff's only remedy is to sue again. Berrian v. 
Olmstead, 4 E. D. Smith, 279 ; Wiseman v. Panama R. R Co., 1 Hilt. 
300; 19 Wend. 871; Bremer v. Merrill, 1 Daly, 485; S. C, 29 How. 
Pr. 259. But the decision of the case, and a memorandum thereof, 
within the eight days, is probably a sufficient compliance with this re- 
quirement. Walrod v. Shuler, 2 Comst. 134 ; Hall v. Tuttle, 6 Hill, 
38. But the provision directing judgment to be rendered within four 
days, was intended for the convenience of the parties, and the pro- 
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tection of their rights, and a compliance with it may he waived. 19 
Wmd, 871 ; 20 Barb, 275 ; Chu>. 274 ; Barnes «. Badger, 41 Barb, 
98. 

Attaehment. Before these conrta can acquire jurisdiction to pro- 
ceed to trial in an action commenced by warrant of attachment, the 
return of the officer serving the attachment must show a strict com- 
pliance with the statute ; especially when the defendant has not ap- 
peared. Marshall c. Cauly, 14 Abb. Pr, 287. 

Jndgment. The court must give the judgment, and the clerk has 
no power to enter jud&rment, even on the verdict of a jury, except 
by the direction of the justice. 4 E. D, Smithy 477. 

At to demanding and toaiving jury^ Bee notes to §§ 84, 39. 

Time may be extended by stipalation. If the time for rendering 
judgment is extended by the stipulation of the parties, and judgment 
IS rendered within the stipulated time, the party against whom judg- 
ment is entered will be estopped from questioning the regularity or 
validity of the judgment on appeal. Barnes c. Badger, 41 Barb. 98. 
See also Wait's Law d Pr. 695. 

Altering dodcet. Alterations made by a justice of the peace, in 
■ his docket, of a judgment rendered by him, and which are made after 
the time limited by statute for the justice to render judgment, and 
enter it in his docket, are void acts, as clearly as if they had been 
done by a stranger. They cannot affect the judgment, especially 
where they were not material. Dauchy «. Brown, 41 Barb. 555. 

Jndgment. Reqnisites. The omission by a justice to keep his 
docket in the manner which the law prescribes, does not render a 
judgment given by him void, as the proceedings before him can still 
be proved by himself. Supreme Ct., 1868, Baker v. Brintrall, 52 Barb, 
188; S. C, 5 Abb, Pr, N. 8. 258. Merely entering the verdict in the 
docket, and putting down the items of costs, and adding them up 
with the verdict, and thus the sum total, and nothing more, is not 
rendering a judgment on such verdict. Judgment must be rendered, 
and entered in some way as a judicial act. Stephens v, Santee, 51 
Barb, 582. 

Claim and delivery. Section 277 of the Code, prescribing the 
form of judgments in actions for the possession of specific personal 
property, is not applicable to the marine and district courts, but in 
such actions in those courts judgment is to be entered in the mode 
prescribed before the Code, viz : in the alternative that the plaintiff 
recover possession, or the value as ascertained on the trial, in case a 
delivery could not be had. Stanff t. Maher, 2 Daly, 142. 

Setting aside Judgment. A judgment recovered in a district 
court in the city of New York, and docketed, so as to become a judg- 
ment of the common pleas, an execution against the person, issued 
upon it, will not be set aside upon the ground that the action was 
commenced by summons instead of warrant, nor on the ground of 
irregularities* m the service or method of obtaining the judgment. 
The remedy is by appeal. Whiting c. Putnam, 16 Am>. 382. 

Snbmiiwion. Where a cause before the justice of the peace is sub- 
mitted by the counsel, at the close of the evidence, with an agreement 
that, within the four days in which the court is to render judgment, 
they will appear before the justice and argue the cause, the case is in 
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effect postponed for a final bearing ; and if, on the fourth day, coun- 
sel appear before the justice and argue the cause, he has power, with 
or without the consent of the parties, to take four days from that 
time for making the decision of the cause. Heidenheimer v, Wilson, 
81 Barb, 686. 

Section 48. Sections 55 to 64 and section 68 o/ 
Code applied. 

The provisions of sections fifty-five to sixty-four, 
botti inclusive, and of section sixty-eight of the Code of 
Procedure, shall apply to these courts, except that the 
transcript of judgment specified in the latter section 
shall be furnished by th^ clerk of the court in which 
the judgment was rendered, and also except that the 
execution may issue as well out of the district court in 
which the judgment was rendered, as out of the Court 
of Common Pleas. 

(Seetions 55 to 62, inclusive^ are to he found in$erted under $ection 8 
of ikU aet^ at pages 84 ^ 85 and 36.) 

See al$o notes to these sections, on pages 45, 46, and 47. Sections 68 
and 64, inclusive^ and 68 of the Code, are as follows : 

Docketing judgments, and effect. 

Code, § 08. A justice of the peace, on the demand of a party in 
whose favor he shall have rendered a judgment, shall give a tran- 
script thereof, which may be filed and docketed in the office of the 
clerk of the county where the judgment was rendered. The time of 
the receipt of the transcript by the clerk shall be noted thereon, and 
entered iu the docket: and, from that time, the judgment shall be a 
judgment of the county court. A certified transcript of such judg- 
ment may be filed and docketed in the clerk's office of any other 
county, and with the like efiect, in every respect, as in the county 
where the judgment was rendered ; except that it shall be a lien only 
from the time of filing and docketing the transcript. But no such 
judgment for a Iqss sum than twenty-five dollars, exclusive of costs, 
hereafter docketed, shall be a lien upon or enforced against real 
property. 

Bules of pleading, {See also i 24 of District Court Act,) 
Code, § 04. The following rules shall be observed in the courts of 
justices of the peace : 

TJie pleadings. 

1. The pleadings in these courts are : The complaint by the plain- 
tiff; the answer by the defendant. 
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Pleading»y how put in, 

2. Thtt pleadings may be oral, or in writing; if oral, the enbatance 
of them shall be entered by the justice in his docket ; if in writing, 
they shall be filed by him, and a reference to them shall be made in 
the docket. 

Convplaint. 

8. The complaint shall state, in a plain and direct manner, the 
facts constituting the cause of action. 

4. The answer may contain a denial of the complaint, or of any 
part thereof and also notice, in a plain and direct manner, of any 
facts constitating a defense. 

Pleadirigs^ what to contain. 

5. Pleadings are not required to be in any particular form, but 
must be such as to enable a person of common understanding to 
know what is intended. 

Demurrer, 

6. Either party may demur to a pleading of his adveisary, or any 
part thereof, when it is not sufficiently explicit to enable him to un- 
derstand it, or it contains no cause of action or defense, although it 
be taken as true. 

Proceedings on demurrer, 

7. If the court deem the objection well founded, it shall order the 
pleading to be amended, and if the party refuse to amend, the de- 
fective pleading shall be disregarded. 

When defendant fails to appear. 

8. In case a defendant does not appear and answer, the plaintiff 
cannot recover without proving his case. [See also § 46.] 

Action on account, dtc, 

9. In an action or defense founded upon an account, or an instru- 
ment for the payment of money only, it shall be sufficient for a party 
to deliver the account or instrument to the court, and to state that 
there is due to him thereon from the adverse party a specified sum, 
which he claims to recover or set off. 

Variance, tohen disregarded, 

10. A variance between the proof on the trial and the allegations 
in a pleading shall be disregarded as immaterial, unless the court 
shall be satisfied that the adverse party has been misled to his preju- 
dice thereby. 

Amendment, 

11. The pleadings may be amended at any time before the trail, 
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or daring the trial, or upon appeal, when, by sach amendment, sub- 
stantial justice will be promoted. If the amendment be made after 
the JQining of the issue, and it be made to appear to the satisfaction 
of the court, by oath, that an adjournment is necessary to the adverse 
party, in consequence of such amendment, an adjournment shall be 
granted. The court may also, in its discretion, require, as a condi- 
tion of an amendment, the payment of costs to the adverse party. 

Exe<mtion^ when to iwue and be returned, 

12. Execution may be issued on a judgment, heretofore or here- 
after rendered in a justice's court, at any time within five years after 
the rendition thereof, and shall be returnable sixt^ [twenty, § ff2] days 
from the date of the same. 

Judgment docketed, 

13. If the judgment be docketed with the county clerk, the exe- 
cution shall be issued by him to the sheriff of the county, and have 
the same effect, and be executed in the same manner, as other execu- 
tions and judgments of the county court, except as provided in sec- . 
tion 68. 

Party required to exhibit account, 

14. The court may, at the joining of issue, require either party, at 
the request of the other, at that or some other specified time, to ex- 
hibit his account on demand, or state the nature thereof as far forth 
as may be in his power, ^nd, in case of his default, preclude him 
from giving evidence of such parts thereof as shall not have been so 
exhibited or stated. 

Certain provieiona applicable, [Offer to alloto judgment,] 
15. The provisions of this act, respecting forms of action, parties 
to actions, the rules of evidence, the times of commencing actions, 
and the service of process on corporations, shall apply to these 
courts. 

The defendant may, on the return of process, and before answer- 
ing, make an offer in writing to allow judgment to be taken against 
him for an amount, to be stated in such offer, with costs. The plain- 
tiff shall thereupon, and before any other proceedings shall be had in 
the action, determine whether he will accept or reject such offer. If 
he accept the offer, and give notice thereof in writing, the justice 
shall file the offer and the acceptance thereof, and render judgment 
accordingly. If notice of acceptance be not given, and if the plaintiff 
fiiil to obtain judgment for a greater amount, exclusive of costs, than 
has been specified in the offer, he shall not recover costs, but shall 
pay to the 4efendant his costs accruing subsequent to the offer. 

Sections 55 and ^ of the Oode applicable. 

Code, § 68. The provisions of sections 55 to 64, both inclusive, 
19 
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relating to foims of action, to pleadings, to the times of commencing 
actions, to the rules of evidence, to filing and docketing transcripts 
of judgments, to their effect and the mode of enforcing them, and to 
proceedings where title to real property shall come in question, shall 
apply to the courts embraced in this title [district courts], except 
that, after the discontinuance of the action in the inferior court upon 
an answer of title, the new action may be brought either in the su- 
preme court or in any other court having jurisdiction thereof; and 
except, also, that in the city and county of New York, a judgment of 
twenty-five dollars or over, exclusive of costs, the transcript whereof 
is docketed in the ofiice of the clerk of that county, shall have the 
same effect as a lien, and be enforced in the same manner as, and be 
deemed a judgment of the court of common pleas for the city and 
county of New York. 

Bee also %A^^of the District Court Act, and $ub. 2 of ^64 of the Oode^ 
contained on p, d4, 

Note$ to ^Qd of the Code, 

Supplementary proceedingt^. A transcript of a justice's judgment, 
though for an amount less than |35, may be docketed with the county 
clerk, and thereupon becomes a judgment of the county court, which 
can be enforced like other judgments, except that it is not a lien on 
real property. Candee v, Gundelsheimer, 8 Abb, Pr, 435. 

But supplementary proceedingb cannot be instituted in any case, 
upon a judgment for less than $25. Butts v, Dickinson, 30 How, Pr. 
330; 8. C, 13 Abb, Pr. 60; Anonymous, 83*J3ar6. 301. 

When execution isHues from couiuion pleas. When a transcript of 
a judgment has been filed in the county clerk's ofiUce, the court where 
the judgment was recovered can no longer issue execution, but the 
judgment must be enforced by an execution in the court of common 
pleas. Martin v. The Mayor, Ac, of N. Y., 13 Abb, Pr, 343. 

Transcript and no judirment. Under the provisions of the Code, 
§ 63, — that *'a justice of the peace, on the demand of the party in 
whose favor he nhfill have rendered a judgment^ shall give a transcript 
thereof, which may be tiled and docketed in the office of the clerk of 
the county where the judgment was rendered, -and from that time the 
judgment shall be a judgment of the county court." — the docketing 
of a transcript is a nullity if no judgment was in fact rendered by 
the justice. Stephens v. Santee, 51 Barb, 583. 

Notes to section 64 of the Code. 

Note to rule 3. — Tne Complaint. 

Contents of couiplaInU A cause of action in tort cannot be joined 
with one on implied contract. Hunter v. Powell, 15 Uoto, Pr. 331. 
But where such joinder is made, the only remedy is to require the 
plaintiff, at the time of joining issue, before proceeding to trial, to 
elect to which class of actions be will be confined. Burdick v. 
McAmbly, 9 How, Pr, 117. 

A complaint which alleges *^that the defendant is justly indebted 
to the plaintiff in the sum of, &c. for costs, as attorney and counsel 
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for A., in an action pending in this cotirt, between the defendant and 
A,*' is bad on demarrer, as stating no cause of action. Merritt o. 
Millard, 5 Bom, 645. 

Effect. Where a complaint in an action is defective for not stat- 
ing facts sufficient to constitute a cause of action, the defect is not 
waived by the defendant answering it, but may be objected to on the 
trial notwithstanding. Stannard v. Eytinge, 5 Bdbt. 90; S. C, less 
fully reported, ZAbb, Pr, N. 8, 42; 38 How, Pr, 262. 

Facts only. A pleading, e. g,j a complaint, should state facts only, 
and not the evidence of facts, nor need it set forth all the details or 
facU. Kelly v, Breusing, 88 Barb, 128; affirming, 82 Id, 601. 

He may, however, present his cause of action in as many aspects 
as he can if they are not inconsistent with each other, and all exhibit 
causes of action which may be joined. Wentworth v, Buhler, 8 E, D, 
Smith, 806. 

Bond* In an action on a bond the specific breaches must be speci- 
fied in the complaint. Western Bank v. Sherwood, 29 Barb, 883. 

Infant. Where an infant sues by a guardian ad litem, the com- 
plaint must allege the due appointment of the guardian. 13 How, 
Pr. 418; Grantman c. Thrall, 44 Barb. 173. 

Jodgment. The leave to sue which is requisite in suing on a 
judgment, is no part of the cause of action, and not necessary to be 
alleged in the complaint. Dean v, Eldridge, 29 How. Pr, 218. 

Separate couuU. Every complaint considered as a single count 
should present a single cause of action. If a plaintiff' has difierent 
causes of action which may be joined, they must be presented, as in 
separate counts, each of which must be good of itself, and stand by 
itself, and be separately stated. Lattin v, Michael, 17 How, Pr, 239. 

Separate actions. A separate action may be brought for moneys 
lost on several occasions, for the amount lost at each sitting. Betts v, 
Hillman, 16 Abb, Pr, 184. 

Money lost. An action to recover back money lost at play is not 
an action for a penalty or a forfeiture, within the meaning of the pro- 
vision of the Revised Statutes, which gives a short mode of pleaoing 
in such cases. Arietta v. Morrissey, 1 Abb, Pr, N, 8. 439. 

A light of action. A city railroad company have no right to reg- 
ulate or prohibit travel on a public street where their track is laid. A 
person has a right to travel with his horse and wagon upon every part 
of it without interference from any one ; and where the defendants, in 
the employ of the Second-avenue railroad company, forcibly ran the 
plaintiff *s horse and wagon from the railroad track, breaking his wagon 
and seriously injuring his horse: held, that the act was clearly unlaw- 
ful, and gave the plaintiff a right or action for his damages. Fet- 
tritch V, Dickenson, 22 How, Pr. 248. 

Canse of action changrcd. The plaintiff may declare for a differ- 
ent cause of action than that mentioned in the summons ; and if it 
has been properly served, it is the duty of the defendant to appear 
and take his objections, or judgment may be entered against him. 
Reno V, Pindar, 20 N, T, 298. 

Damages to be averred. The damages recoverable in- an action 
for breach of a covenant, must not only be averred in the complaint, 
but must be shown with reasonable ceitainty at the trial, and not led 
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to speculauon and conjecture; and the omission of the plaintiff to 
aver damages in his complaint, is waived by defendanrs going to 
trial without objection. Nealy v, Bostwick, 2 Hilt, 514 ; Fox v. Deel- 
ser, 8 £. D, Smith, 154. 

Deceit. A complaint in a justice^s court alleging that to induce 
plaintiff to purchase a horse defendant falsely and fraudulently repre- 
sented it worth one hundred and twenty dollars, and warranted it 
sound and free from disease ; that it was not sound and not worth 
that price, but had a disease well known to defendant, is an action 
for deceit, and the defendant's knowledge of the alleged unsound- 
ness must be proved. A recovery cannot be sustained without such 
proof, by construing the complaint as one for a false warranty. Moore 
V. Noble, 86 How, Pr, 885; S. C, 58 J9ar6. 425. 

Demand for relief. Where the facts sufficiently appear in the 
complaint, the court (after answer) is to give such relief as the 
parties are entitled to. whether asked for or not in the prayer of the 
complaint. 2 Kern, 886 ; Jones o. Butler, 80 Barb. 641 ; S. C, 20 
Hate. Pr, 189. 

Laadlord and tenant. A complaint for ''one quarter's rent of " 
premises, describing them, and stating the amount claimed, is suffi- 
cient to sustain a recovery against the assignee of a lease, for use and 
occupation for a period after he took possession, and before the time 
the assigned lease was to take effect. Hubbell t. Clark, 1 HUt, 67. 

Married woman. In an action to charge the separate estate of a 
married woman upon her promise, it is necessary that the complaint 
allege, either that the consideration of the promise was for the benefit 
of the estate, or that she intended to charge such estate. An aver- 
tnent that the consideration was a pair of horses, and that she kept 
a livery stable, is insufficient. Palen r . Lent, 5 Bosic. 718. 

An averment in the complaint, that the defendant, a married 
woman, who carried on a separate business, represented at the time of 
making the contract that it was for thp use of such liusiness, is suffi- 
cient upon demurrer. If the contract was not in fact for the use of 
such business, it must be alleged by way of defeubc. Coster v, Isaacs, 
16 Ahb, Pr, 828. 

Substance of a sufficient complaint against a married woman for 
the price of goods, purchased by her when trading on her own ac- 
count. GouTding v, Davidson, 26 N. T. 604; and less fully 25 How, 
Pr. 488. 

An action may be maintained by a wife against her husband, to re- 
cover for wrongfully taking and converting to his own use money 
which was the separate property of the wife. Whitney d, Whitney, 
49 Ba/rb, 819; 8. C., 8 Abb. Pr. N. S. 350. 

Promissory note. The allegation in a complaint that a promis- 
sory note was indorsed, imports its delivery by the indorser. New 
York Marbled Iron Works t>. Smith, 4 Duer, 362. 

In an action against the maker, if the complaint alleges that the 
note was payable to the maker's order, and that he indorsed it gener- 
ally, or that the amount is due from him to the plaintiff, it is suffi- 
cient, without also alleging in terms that the note belongs to the 
plaintiff. 16 Alib. Pr. 847, note; Genet v. Sayre, 12 Id. 347. 

In the complaint in an action upon a note drawn payable at a par- 
ticular back, it is not necessary, as against the maker, to aver or 
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proTe demand of payment at the bank. Hill «. Place, 5 Alh. Pr, N, 8. 
18; 8. C, 36 How. Pr. 26. 

Monej had and received. A party cannot complain simply for 
money had and received. The complaint must contain a plain state- 
ment of the cause of action. Thus, where the complaint was ** for 
money had and received, damages $41.66/* the court, on appeal, held 
it insufficient, but allowed an amendment to conform to the facts, so 
as to promote substantial justice. Cushingham v. Philips, 1 E, D. 
Smith, 417. 

Moneys recelTed. A complaint which avers '*that the defendant 
received the sum of $1,813.47, belonging to, or on account of the 
plaintiff, and which is now due' to him," states facts insufficient to 
constitute a cause of action. Betts «. Bache, 14 Abb, Pr. 279. 

Sales* A complaint alleging that between specified days plain ti fib 
sold and delivered to defendant, at his special instance and request, 
a large quantity of boots and shoes of a specified value, and that 
there is due and unpaid therefor a sum designated which he promised 
to pay them, but though often requested by them, has wholly refused, 
18 sufficient on demurrer. Phillips v. Bartlett, 9 Bo»w. 678. 

Use and oecnpatlon. A complaint, stating that on, &c., the de- 
fendant became indebted to the plaintiff in the sum of, <fec., for the 
use and occupation of the plaintiff ^s premises, situated at, &c., and that 
no part of that sum has been paid, — states facts sufficient to constitute 
a cause of action. It is not necessary to aver how the relation of land- 
lord and tenant arose. Waters t. Clark, 22 How. Pr. 104. '^ 

In an action- for use and occupation, the plaintiff need not set forth 
an implied demise, but may declare for use and occupation, and re- 
cover on the special facts shown. 1 Beo. Stat. 748, $ 26 ; 25 Ba?^. 248 ; 
Morris v. Niles, 12 Abb. Pr. 103. 

Note to rule 4. — The anttwer. 

Admissions. The provision that allegations in the complaint not 
denied in the answer, must be deemed admitted, applies to these 
courts. Gregory v. Trainer, 4 E. D. Smith, 58 ; Dennison «. Cama- 
han, 1 Id. 144. 

The notice authorized by this rule is not annexed to the answer, 
bat is contained in it. It is a somewhat less formal allegation of the 
facts, and no demurrer is allowed, or reply required to it. Jewett t. 
Jewett, 6 How. Pr. 185, 190. 

Knowledge or information. An answer, denying any knowledge 
or information of the matters alleged in the complaint, sufficient to 
form a belief, is not permissible in these courts. Such a denial relates 
exclusively to courts of record. Dennison v. Carnahan, 1 E. D. Smith, 
144. 

Waiver of objections. By an answer on the merits, the defendant 
waives all objections which would go in abatement of the action; 
and this, notwithstanding he may have previously taken the objec- 
tion, either in the form of a motion to dismiss the complaint, or by a 
demurrer, which has been overruled. Andreas v. Thorp, 1 E. D. 
Smith, 615; Monteith v. Cash, Id. 412; Harper p. Leal, 10 How. Pr. 
276; and see Gardner v. Clark, 6 Id. 449; Bridge v. Payson, 5 8andf. 
210; Gossling v. Broach, 1 Hilt. 49; Bordman v. Gamble, 4 E. D. 
Smith, 463. 
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PleadlnfT to the merits* Wairer. A variance between the sommont 
and the complaint is waived by pleading to the merits. Bloodgood 
V. Overseers of Poor of Jamaica, 12 Johns, 285 ; Andreas v. Thorp, 1 
E. D. Smith, 615 ; Bandman v. Gamble, 4 Id. 463 ; Miln v, Russell, 3 
Id, 808, and note (6); Brown v, Jones, 8 Abh. Pr, 80; 8. C, 1 J^it. 
204; Oossling t. Broach, 1 Id, 49; Hogan c. Baker, 2 E. D, Smith, 
22; Robinson v. West, 1 Sandf. 19; 8. C, 11 Barb. 309; Stevens ©. 
Benton, 89 How. Pr, 18; 8. C.\ 2 Lan$. 156. Or that the wrong pro- 
cess was used in commencing an action. IngersoU v. Gillies, 3 E, D. 
Smith, 119; Miln v. Russell, Id. 803; Gossling t. Broach, 1 Hilt, 49; 
Aldrich v, Eetchum, 8 E, D. Smith, 577 ; Dempsey v. Paige, 4 Id. 218. 
All irregularities in the warrant are waived by joining issue on the 
merits, — e. g., the insufficiency of tl^e affidavit. Dempsev v. Paige, 
4 E. D. Smith, 218. Compare, however, Swartwout v. Roddis, 5 Hill^ 
118. 8o, joining issue on the merits, and going to trial, is a waiver 
of all irregularities in attachment proceedings. 8tevens v. Benton, 
89 Hoio, Pr. 18; 8. C, 2 Lans, 156. 

Capacity to sue* The objection that plaintiff has not legal ca- 
pacity to sue, is waived, if not taken by demurrer or answer. 
Palmer v. Davis, 28 N. Y. 242 ; Van Amringe t>. Bamett, 8 Bom. 357 ; 
Bobbins t>. Wells, 26 How. Pr. 15; 8. C, less fully, 18 Abb. Pr, 191. 

(Consideration. An answer, setting up as a defense a failure of 
consideration, must state whether it is a partial or total failure. 
Clough c. Murray, 19 Abb, Pr. 97. 

FriroiouR* An answer which does not set up any new matter, but 
merely denies conclusions of taw, is insufficient and frivolous ; such 
as denying, upon information and belief of the defendant, that the 
plaintiff is the owner and holder of the note, or ** denies that he is, 
m any manner, indebted to the plaintiff upon the said note, or that 
he is so indebted to the amount stated in that behalf in said com- 
plaint." Gilbert «. Covell, 16 How. Pr. 84. 

Defect of partlen. A non-joinder of defendant must be set up in 
the pleadings. Avogando v. Bull, 4 E. D. Smith, 884. 

Mi^oinder of defendants. An answer in abatement for misjoinder 
of defendants, cannot be introduced, directly or indirectly, after issue 
joined and proof taken on the merits. Hence, no motion in that re- 
spect can be made after the trial has commenced. Montfort v. Hughes, 
8 B. D, Smith, 591. 

Money doe. In an action to recover moneys alleged to be due to 
the plaintiff from the defendant, a defense alleging that a third per- 
son had given defendant notice that he was owner of such moneys, 
and of any cause of action therefor, and demanded payment to him- 
self, by virtue of an assignment from the plaintiff, is irrelevant. Car- 
penter V. Bell, 19 Abb. Pr, 258. 

Abatement and bar. If a defendant unite, in one answer, matter 
in abatement and matter in bar, the court may disregard the former, 
and try the cause upon the merits. By pleading in bar, the right to 
a trial, upon the plea in abatement, is lost. Monteith r. Cash, 1 B, 
D, Smith, 412; Andreas t. Thorp, Id. 615. 

To constitute a ** recovery " which would be available, by way of 
defense, as a bar to another action for the same cause, it should be ob- 
tained by the judgment of a court, or some other competent tribunal. 
Cashman v. Bean, 2 BiU. 841. 
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Where, apon a claim being disputed, the claimant offers to be 
satisfied if the other party will swear that nothing is dae, and the 
latter makes an affidavit to that effect, such affidavit is a bar to an 
action upon the claim, irrespective of the truth of the affidavit. 
Rourke v. Duffy, 15 Ahb, Pr, 340. In such a case, it is not necessary 
that the affidavit should be given up to the claimant. A mere in- 
spection of it is all to which he is entitled. lb. 

Question of title. To raise the question of title, the defendant 
should set forth, in his answer, the matter showing that title would 
come in question, and should give the required undertaking. Eoon 
«. Mazuzan, 6 Hill^ 44; Fredonia & Sinclearville Plank K. Co. v. 
Wait, 27 Barb. 215. 

Supplemental answer. It is a question whether a supplemental 
answer can be filed in these courts. Kussell if, Ruckman, 8 E. 2>. 
SmUh, 419. 

Set-off. If a claim offered in evidence as a set-off is included 
within the notice of set-off given at the joining of the issue, it is 
sufficient. Bell v, Davis, 8 Sirb, 210. And if the claim offered as a 
set-off belonged to all the defendants jointly, at the commencement 
of the suit, it is no objection that one of the defendants has derived 
his title by assignment from a co-defendant, lb. 

Tender. Where the defendant's answer alleges a tender before 
suit brought^ and a readiness to pay the sum tendered, and it has not 
been paid into court, plaintiflf may return it as a nullity, assigning as 
a reason that it is not accompanied with notice of payment of money 
into court, and that in fact it has not been paid. Simpson v. French, 
25 Bow. Pr. 464. 

An answer setting up a tender should aver that the money has 
been actually brought into court. Hill v. Place, 6 Abb. Pr. N. 8. 18; 
S. C, 86 How. Pr, 26. 

Usury. In pleading usury, it is not necessary to allege in terms 
that the transaction was ** usurious,^' or " corrupt," if the facts which 
amount to usury are stated with sufficient certainty to enable the op- 
posite party to know what he has to meet. Miller v. Schuyler, 20 
JV. J, 522. 

Where usury is a defense, the defendants are bound to set up in 
the answer the contract, whatever it was, giving its terms, and the 
amount of the usurious premium or interest taken by the lender. 
And the usury must be proved as set up in the pleading. [4 Paige, 
526; 8 Id. 457;11 Id. 17; 8 Hill, 665; 11 Barb. 100; 12 Id. 601.] 
Griggs V, Howe, 81 Barb. 100. 

Note to rule 5. — Form of pleadings. 

The pleadings. Great latitude is allowed in pleading in courts 
of justices of the peace, and they are liberally construed. Ross v. 
Hamilton, 8 Barb. 609. 

In district or justices' courts they are not necessarily so detailed 
and precise as required in the other courts. Crane v. Hardman, 4 E. 
D. Smith, 448. Matters of substance, stated in general terms and 
aided by a bill of particulars, which fully apprizes the defendant of 
what is claimed, will generally suffice, at all events, when no objection 
is made that the complaint lacks particularity. Id. 

Reply. A reply being inadmissible in a justice's court, the allega- 
tion of new nuitter in the answer must in all cases be deemed contro- 
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verted by the plaintiff^ and it is competent for him to countervail it 
bv evidence, either in direct denial or by way of avoidance. The 
plaintiff must state a cause of action ; that is all that is required. Suf- 
folk Co. CL, 1869, Conklin «. Field, 37 How, Pr. 455. 

Interpleader. Sections 64 and 122 of the Code, giving the right of 
interpleader, are applicable to inferior as well as in the higher conrta. 

The district courts of the city of New York possess the power to 
compel adverse claimants of the same money or property to inter- 
plead, In a proper case. Dreyer v. Ranch, 10 Abb. Pr. Rep$. N. 8. p. 
848;S. C, SDo/j^, 434. 

IfbU to rule 6. — Demurrer. 

Oronnds* A general demurrer, wherein the grounds of objection 
to the complaint are not stated, is sufficient in the justices' courts. 
Section 145 of the Code does not apply to justices' courts. 

Demnrrer In these conrts. A demurrer may be interposed in 
courts of record, for objections which constitute no grounds therefor 
in courts wherein less formality in pleading is required. Stem «. 
Drinker, 2 E. D. Smith, 402. » 

DefeetlTe averments in a pleading should be taken advantage of 
by demurrer, and not by a motion to 8trik;e out. Struver 9. Ocean Ina. 
Co., 2 Hilt. 475. A justice of a district court has no authority to enter- 
tain a motion to strike out a complaint or answer, either in whole or 
in part. N. Y. Com. PL, 1856, Mayor, &c., of N. Y. v. Mason, 1 Abb, 
iV. 844; S. C, 4 ^. D. Smith, 142. And see Hilliard v. Austin, 17 
Barb. 141. 

Safficlency. If the complaint is not sufficiently certain and ex- 
plicit, the defendant should demur; a justice has no authority to 
entertain a motion to strike out a pleading in whole or in purt. 
Mayor of N. Y. «. Mason, 1 Abb. Pr. 844. 

Persons improperly Joined. Where two persons are improperly 
joined as plaintiffs, the defendant is entitled to a nonsuit. A de- 
murrer will not lie for such a cause in a justice's court Ackley ». 
Tarbox, 29 Barb. 612. The rule that under the Code a defendant not 
pleading, or giving notice of the non- joinder of a party cannot raise 
that objection, applies to justices' courts. Abbe v. Clark, 81 Barb. 238. 

Demurrer overrnled. If a defendant in a justice's court demurs 
and his demurrer is overruled, and he afterwards puts in an answer, 
it is a waiver of the objections raised by the demurrer. Peck v. 
Coming, 1 Denio R. 222; Irvin v. Forbes, 11 Barb. B. 587; Harper ». 
Leal, 10 How. Pr. 276. 

Defect of parties. A demurrer cannot be sustained for the non- 
joinder of a party, unless it appears by the complaint that he is still 
living. Strong v. Wheaton, 88 Barb. 616. 

Cause of action. On demurrer, the court should not pay any 
attention to forms, if it can find in the complaint any allegations 
which, under any view of them, may give the plaintiff a right to re- 
cover. Butterworth v. O'Brien, 39 Barb. 192; S. C, 24 How. Pr. 488. 

Note to rule 7. — Amendment: 

Bight to amend peremptory. The language of this rule la im- 
perative, and applies to and controls every case in which the defective 
pleading is susceptible of amendment. Turch v. Richmond, 18 Bath. 
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588. When in a justice's court a pleading is demurred to, the court, 
if it deems the objection well founded, is hound hy law to order the 
pleading to be amended, and if the party refuses to amend, the de- 
fective pleading must be disregarded. And it is error for the justice 
to give final judgment upon the demurrer in favor of the demurrant, 
without ordering an amendment ; but the court will not feel called 
upon to reverse a judgment thus rendered in a case where such an er- 
ror has neither formed the subject of objection in the court below, nor 
been stated by the appellant as a ground of appeal. Ih.; Stem o. 
Drinker, 2 JS, D. Smith, 402; Glass c. Kewlson, 8 Abb. Pr, 100; Hill- 
ard «. Austin, 17 Bwrb. 141. Justices' courts especially, should ffive 
suitors a fair and liberal opportunity for amendmg their allegations 
in pleadings, so as to present the real questions which they are pre- 
pared to litigate. Smith v. Mitten, 13 How, Pr. 826. 

Power as to amendments. Justices of these courts possess the 
same power as to amendments as courts of record. Fulton v. Heaton, 
1 Baw. 552. It is not proper for a justice in case before him to volun- 
teer and make amendments of pleadings not moved by either party. 
Loyd V. Pox, 1 E. D. Smith, 102. 

But justices have no power to amend the proceto or pleadings in 
an action against two or more defendants, on a joint contract, by 
striking out tKe name of a co-defendant, and rendering judgment 
a^nst one and in favor of the other. The sections of the Code which 
give this power of amending process and pleadings, by adding or 
striking out the names of parties and the correction of mistakes, have 
no application to justices' courts. The title which treats of this sub- 
ject in terms, has reference to the pleadings in civil actions, and is 
ex neeesntate confined to courts of record. Gates v. Ward, 17 BaH>. 
424; Webster «. Hopkins, 11 How. Pr. 428; Gilmore v. Jacobus, 48 
Barb. 886. 

Raising new issue* Leave to amend a pleading, for the piurpose 
of raising a new issue, will not be granted, unless the applicant estab- 
lishes, satisfactorily to the court, that he was not aware of the facts 
at the time of pleading, and excuses any laches in his application. 
Cocks V. Radford, 18 AM. Pr. 207. 

ybte to rule 8. — The Case. 

Case most be proved. Although the defendant does not appear, 
the plaintiff must establish his cause of action by legal evidence. 
Perkins «. Stebbins, 29 Barb. 523; 18 Wend. 85; U Id. 159; 1 Ben. 
432; 4 Id. 184, 460. See notes to S 46, p. 186. 

And in an action for trespass upon teal property, defendant an- 
swered that a former suit was a bar. On the trial the justice denied 
an application for leave to amend, and defendant declined to j>ro- 
dnce any evidence, whereupon the justice, without any proof from 
plaintifif^ gave judgment for the amount demanded in the complaint. 
Held, error, for which the judgment should be reversed. Raymond v. 
Traffam, 12 Abb. 52. 

Notes to rule 9. 

Set-off. The pendency of an appeal from the decision of a justice 

dismissing a complaint against the objection of the plaintiff, does 

not enable the plaintiff in such an action, when sued by tne defendant 

in another court upon a cross-demand, to set up that such crose-de- 

20 
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mand ought to haye been interposed as a set-off in the justice's court, 
and is barred by 2 Bee, Stat, 288, 286, { 57 ; because it was not so in- 
terposed. The erroneous dismissal of the suit by the justice against 
the remonstrance of the plaintiff, puts an end to it, as effectually as 
though it was dismissed upon the plaintiff^s motion ; and an appeal 
from the judgment of dismissal does not restore the action. Lord o. 
Ostrander, 4S Barb. 887. 

Nata to rule 11. — AmrndTnentB, 

Amendment of oonrse. The power to amend a pleading of 
course, after the adverse party has answered it, is a right wnich 
should not be cut off by mere implication (Ross v. Dinsmore, 12 Ahb. 
4) ; and when no injustice would result from granting the application^ 
the refusal of the justice to allow an amendment of a pleading is ap- 
pealable, but a motion to add a new defense was held properly 
denied. Tattersall v. Hass, 1 Hilt. 56. 

Tort and oontraet. These courts have power to allow an amend- 
ment of a complaint for conversion, chang^g the allegations from 
those appropriate to a tort to those of a mere breach of contract. 
Such an amendment does not substantially change the cause of action. 
Doughty V. Crozier, 9 Abb. 411. 

They also have power, in actions where the defendant appears, to 
allow the plaintiff to amend his summons on the return day, cnanging 
the character of the action from one on contract to one for a tort. 
Cooper t. Kinney, 6 Abb. 880. Where in an action for tort^ in wrong- 
fblly taking and converting plaintiff's property, there is an entire 
failure to show that it was wrongful or tortious, or that there was 
any fraudulent intent, there should be a nonsuit ; and the plaintiff 
cannot at the close of the case, waive the tort^ and recover as upon 
contract. 16 If. 7. 260; 21 Eoto. Pi\ 289; 5 Dwer, 389; Ranson «. 
Wetmore, 89 Barb. 104. 

In such a case the plaintiff, after a motion for a nonsuit had been 
denied, asked leave to amend and change the form of his action 
from tort to assumpsit. Heldy that the defendant, by objecting to 
the change, did not waive his right already acquired by his motion 
for a nonsuit. lb. 

New canse of aetlon. Before the trial of an action in a justice's 
court has been commenced, a justice has power to allow an amend- 
ment of the complaint, even to the extent of substituting a new 
cause of action for that first set up. [Distinguishing 39 Barb. 104; 42 
Id. 177; 16 N. Y. 260.] Bigelow v. Dunn, 68 Barb. 570; S. C, 36 How. 
/v. 120. 

No powen The general powers of amendment given to the 
courts of record by sections 172 and 178 of the Code of Proceedure do 
not belong to justice's courts; nor do any of the general provisions in 
relation to the amendment of process and pleadings contained in 
other parts of the Code and in the Revised Statutes, apply to justices 
courts. Gilmore v. Jacobs, 48 Barb. 386. 

Name* A justice of the peace cannot amend a summons issued 
out of his court, by correcting the name of the defendant therein, 
after service of the summons, and when the defendant has not ap- 
peared. Chnesee County Ct., 1864, Hoffman «. Fish, 18 Abb. Pr. 76. 

Clerical mistake. A justice may amend a summons by correct- 
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ing a clerical mistake in the year named in it. 80 hM^ when the 
error misled no one and was not discoyered until after both the 
parties had appeared and answered. Supr&me Ct,^ Bradbury «. Van 
Nostrand, 45 Barb, 190. 

Notei to rule 16. — Testimony and evidence. 

The rules of evidence, as will be seen by this rule, are the same in 
these courts as in courts of record. It is therefore obviously imprac- 
ticable to refer to any authorities here. The reader must be referred 
to the works upon evidence and the Digests upon this subject. 

Docket. The docket book of these courts, or a transcript of any 
of its entries, are evidence to prove the facts therein stated. See § 60 
and notes, 

Jostiee's minnt^s. Any person present in court, and hearing the 
evidence of a witness on a tnal, is as competent afterwards to testifV 
in respect to what the witness said as the judge who presided. A 
judge^s minutes taken upon the trial are not evidence per m, and 
when produced can only be resorted to as memoranda to refreah his 
memory. The proceedings and judgment of a justice, though not 
technically a record, yet the material facts being in writing, must be' 
produced, and parol evidence ought not to be admitted respecting 
them. Grimm «. Hamel, 2 Hilt. 484. 

Written law. Printed copies of statutes, code, or other written 
laws, and of the proclamations, edicts, decrees and ordinances by the 
executive power of any State or Territory, or foreign government, 
when printed in books, or publications purporting or proved to have 
been published by the authority thereof, or proved to be commonly 
admitted as evidence of the existing law in the courts and judicial 
tribunals of such State, Territory, or government, shall be aomitted 
by the courts and officers of this State, on all occasions, as presumptive 
evidence of such laws, proclamations, edicts, decrees and ordinances. 
The unwritten or common law of any other State, or Territory, or 
foreign government, may be proved as facts by parol evidence ; and 
the boolu of reports of cases adjudged in these courts may also be 
admitted as presumptive evidence of such law. Chde, | 426, ae 
amended, 1869. 

City charter and ordinances may be read in evidence, from a volume 
printed by the authority of the common council, when the certificate 
of the clerk of such board is annexed to it, showing that the same is 
a copy of such charter, printed by such authority. Howell «. Rug- 
gles, 1 8eld, 444. As to corporation ordinances, see Louge «. GilUck, 
1 E. D, Smith, 398, and People ex rel, Houston «. The l&yor, ^., 7 
How. Ft, 81. 

Foreign laws* As to proving foreign laws, see Monroe «. Douglass, 
1 Sdd, 447. 

Corporate existence* In suits brought by or against a corpora- 
tion, created by or under any statute of this State, it shall not be 
necessary to prove on the trial of the cause the existence of such cor- 
poration, unless the defendant shall have alleged in the answer in the 
action that the plaintiffs or defendants, as the case may be, are not a 
'corporation. Law$ of 1864, ch. 422, p. 1006. 

Limited partnership. No action is to abate, or to be dismissed 
by reason of the proof not meeting the allegations as to the names 
and number of a limited partnership, if the firm have not put upon 
some conspicuous place on the outside, and in front of the Duilding 
in which it has its place of business, some sign, on which shall be 
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painted, in le^ble English characters, all the names in fhU, of all the 
members of said copartnership ; but the pleadings may be amended on 
the trial to conform to the proof in that respect without costs. Lawt 
Qf 1864, ch. 48. 

ProTblons of the Code* All provisions of the Code, relating to 
eyidence, are applicable to these courts, by rule 15 of § 64 of the Code, 
under § 48 of the district court act. Pelham «. Bryant, 10 Row, iV. 
60; Falcon «. Eeese, 8 How. Ft. 841; Gates «. Ward, 17 Bcurb, 427; 
Collins «. Ejiapp, 18 Id. 582. 

These provisions or sections of the Code are as follows: — 

Code^ $ 889. Actions for discovery abolished. 

No action to obtain discovery under oath, in aid of the prosecution 
or defense of another action, shall be allowed, nor shall any examina- 
tion of a party be had on behalf of the adverse party, except in the 
manner prescribed by this chapter. 

Code, § 890. A party may examine Ms adversary as a witness on 
the trial. 

A party to an action may be examined as a witness at the 
instance of the adverse party, or of any of several adverse parties, 
and for that purpose may be compelled, in the same manner, and 
subject to the same rules of examination, as any other witness, to tes- 
tify either at the trial, or conditionally, or upon commission. 

Code, $891. Such examination also allowed before trial; proceed- 
ings thertfor. 

The examination, instead of being had at the trial, as pro- 
vided in the last section, may be had at any time before the trial, 
at the option of the party claiming it, before a judge of the court, or 
a coiMty judge, on a previous notice to the party to be examined, and 
any other adverse party, of at least five days, unless, for good cause 
shown, the judge order otherwise. But the party to be examined 
shall not be compelled to attend in any other county than that of his 
residence, or where he may be served with a summons for his attend- 
ance. 

Code, $ 892. Party, how compelled to attend. 

The party to be examined as in the last section provided, may be 
compelled to attend in the same manner as a witness who is to be ex- 
amined conditionally ; and the examination shall be taken and filed 
by the judge in like manner, and may be read by either party on the 
trial. 

Code, S 898. Testimony of party may be rebutted. 

The examination of the party thus taken may be rebutted by ad- 
verse testimony. 

Code, S 894. Effect of refusal to testify. 

U a party refuses to attend and testify as in the last four sections 
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provided, he may he punished as for a contempt, and tiis complaint, 
answer or reply may be stricken out. 

Code, $ 895* Testimony hy a party not retponsive to the inguiriei 
may be rebutted by the oath of the party calling him. 

A party examined by an adverse party, as in this chapter provided, 
may be examined on his own behalf, subject to the same rules of ex- 
amination as other witnesses. But if he testifies to any new matter 
not responsive to the inquiries put to him by the adverse party or 
necessary to explain or qualify his answers thereto, or discharge when 
his answers would charge himself, such adverse party may offer him- 
self as a witness on his own behalf in respect to such new matter, 
subject to the same rules of examination as other witnesses, and shall 
be so received. 

Code, § 896* Persons for whom action is brought or defended may 
be examined. 

A person for whose immediate benefit the action is prosecuted 
or defended, though not a party to the action, may be examined as a 
witness, in the same manner, and subject to the same rules of ex- 
amination as if he were named as a party. 

Code, § 897* Exam^ination of co-plaintiff or co-defendant. 

A party may be examined on behalf of his co-plaintiff, or of a co- 
defendant as to any matter in which he is not jointly interested or liable 
with such co-plaintiff or co-defendant, and as to which a separate and not 
joint verdict or judgment can be rendered, and he may be compelled 
to attend in the same manner as at the instance of an adverse party, 
but the examination thus taken shall not be used in the behalf of the 
party examined; and whenever the case mentioned in §§ 890 and 891, 
one of several plaintiffs or defendants, who are joint contractors, or 
are united in interest, is examined by the achrerse party, the other of 
such plaintifb or defendants may offer nimself as a witness to the 
same cause of action or defense, and shall be so received. 

Code, § 898. No witness to be excluded by reason of interest. 

No person offered as a witness in any action or proceeding in any 
court, or before any ofiicer acting judicially, shall be excluded by reason 
of his interest in the event of the action or proceeding, or because he is 
a party thereto, except as is provided in the next following section of 
this act. Nothing contained in the eighth section of this act shall 
be held or construed to affect or limit the operation of this or the next 
following section. 

Code, § 899* Examination of co^laintiff or co<Ufendant. 
No party to an action or proceeding, nor any person interested in the 
event thereof, nor any person, from, through or under whom any such 
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party or interested person derives any interest or title, by assignment or 
otherwise, shall be examined as a witness in regard to any personal 
transaction or communication between such witness and a person at 
the time of such examination deceased, insane, or lunatic, against the 
executor, administrator, heir at law, next of kin, assignee, legatee, 
devisee, or survivor of such deceased person, or the assignee or com- 
mittee of such insane person or lunatic. But this prohibition shall 
not extend to any transaction or communication as to which any such 
executor, administrator, heir at law, next of kin, assignee, legatee, 
devisee, survivor or committee shall be examined on his own behalf, 
or as to which the testimony of such deceased person or lunatic shall 
be given in evidence. WaWi Code^ § 899, <m amended 1869. 

The foregoing sections of the Code are applicable to the district 
courts as rules of evidence. Falcon v, Eeese, 8 How. Pr. 844; Pel ham 
«. Bryant, 10 Id, 60; Gates t>. Ward, 17 Barb. 427; Collins v. Knapp, 
18 Id. 532. 

NbUa to section 68 of the Code. 

This section does not make sections 148 and 148 applicable to 
pleadings in justices' courts. Cornell v. Smith, 2 Sandf. 290 ; 3 Code 
Bep. 201. 

Transcript. The justice is bound to give a transcript on demand, to 
any party interested in the judgment, on being paid for such transcript. 
Lawiof 1841, p. 114. If he refuses, a mandamus will lie to compel the 
delivery of the transcript. 8 Cow. 188. The filing a transcript with 
the county clerk deprives the justice of any further control over the 
judgment. Be Sbolts, 2 Cow, 506. And the court where the judg- 
ment was recovered, upon the filing of the transcript with the clerk 
of the countv, can no longer issue execution, but the judgment must 
be enforced by an execution in the Court of Common Pleas alone. 
Martin «. Mayor, &c. of N. Y., 11 Abb. Pr, 295; 12 Abb. Pr. 248. The 
transcript may be made after the expiration of the justice's term of 
office by any other justice. Maynard c. Thompson, 8 Wend. 898. 

Leave to bring action on JadgmenU After filing of a transcript 
of a justice's judgment with the county clerk, it becomes a judgment 
of the county court, and an action will not lie upon it, without leave 
of the county court first had and obtained. Lyon v. Mauly, 18 How. 
Pr. 267. 

Set-off^ power to order. After filing a transcript of a judgment 
of a justice's court, the county court has control over the judgment 
and can order a set-off between them. Hay den c. M*Dermott, 9 Abb. 
Pr. 14; Bagley «. Brown, 8 E. D. JSmM, 67. 

[Section 49.] Pleadings in bastardy or abandon^ 
Toent bonds. 

The pleadings and proceedings in actions upon 
bastardy or abandonment bonds are to be the same as 
in actions brought on bonds with conditions other than 
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for the payment of money {LawsoflSQ2^ ch. 38, § 1, p. 

712). 

[Section 50.] Rules and regulations of the SwpreTne 
Court applicable. 

The rules and regulations of the Supreme Court of 
this State shall apply to the district courts, as far as the 
same can be made applicable, and such changes, alter- 
ations, and additions as will be from time to time made, 
in and to said rules and regulations by said Supreme 
Court, shall affect the said district courts in the same 
manner as the said Supreme Court is affected by them ; 
and such alterations, changes and additions shall be as 
binding upon said courts as they will be upon the said 
Supreme Court {Laws of 1862, ch 484, § 3, p. 971. 

[Section 61.] Transcript of judgraent against mar- 
sJtaZ to be filed. 

Whenever any judgment shall be rendered against 
any marshal or his sureties in any of the district courts 
of the city of New York, a transcript thereof shall be 
filed in the office of the clerk of the Court of Common 
Pleas for the city and county of New York, and from 
the filing of such transcript such judgment shall be 
deemed to be a judgment of such court, and shall be 
enforced in the same manner as other judgments of 
said court {Laws 0/^1862, ch. 484, § 8, p. 972). 

Section 49, Parties may remit part of sum found 
due. 

Where the amount found due to either party ex- 
ceeds the sum for which the justice is authorized to en- 
ter judgment, such party may remit the excess, and 
judgment may be entered for the residue. 

Section 50. Judgment^ where defendant is subject 
to arrest. 

When a judgment is rendered in a case where the 
defendant is subject to arrest and imprisonment there- 
on, it must be so stated in the judgment and entered in 
the docket. 
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ArresL It is the judicial daty and office of the justice in trying 
a cause to pass upon the question of the defendant's liability to an 
arrest, as aeflnitel^ as upon that of his liability in the action, and to 
embody his judicul conclusion in his judgment Carpentier v, Wil- 
lett, 18 How. Pr. 400. 

ExecntloB. An execution a^nst the body of the defendant can- 
not be lawfully issued, unless it is stated in the judgment and entered 
in the docket that the case is one in which the defendant is subject 
to arrest and imprisonment. Carpentier v. Willett, 18 How, Pr, 400 ; 
S. C, 6 Bo$tD, 25; less fully reported, S. C, 81 N, T, 90; affirming 6 
Bo9W, 25. See more fully Abb. Dig, vol. 7, p. 237, § 11. 

A justice in these courts must adjudge that the case is one in 
which the party u $uh}ect to arreit^ and the right to arreU must be stated 
in the judgment, and form a part thereof. This is a part of his judi- 
cial labor and duty. It is a limitation of jurisdiction and not a stat- 
utory direction to the officers of the court. After judgment the justice 
has no jurisdiction — he ie functus officio. Carpentier o. Willett, 31 N. 
Y. (4 r</f.) 90; 8. C, 28 How, Pr. 225; 1 Keyee, 510. 

Section 61. Execution — how issued. 

Execution for the enforcement of a judgment in a 
district court may be issued bj the clerk of the court 
in which- the jtXdgment was rendered, or by his succes- 
sor in office, on the application of the party entitled 
thereto, at any time within five years from the entry of 
the judgment, and it may also be issued out of the 
Court of Common Pleas after the same has been dock- 
eted in the county clerk's office. 

{See also SS 48, 51, 52, 58, 54, 55.) 

After Are years* An execution issued more than five years after 
the judgment was rendered, is not merely irregular, but void. Bates 
«. James, 8 Duer^ 45 ; Morse «. Qould, 1 Kern. 285. See note to sec- 
tion 85, poet. 

In Common Pleas* After a transcript of a judgment has been 
filed in the office of the county clerk, the rules which govern the is- 
suing execution upon it [except as specially provided I are those which 
apply to the Court of Common Pleas. Gmochio v. Figari, 2 Abb. Pr. 

By whom issued* Execution on a judgment of a district court 
docketed in the Common Pleas, may be issued by the attorney, instead 
of by the clerk. Brush v. Lee, 86 N. T. 49; 8. C, 8 Abb. Pr, N. S. 
204; UHow.Pr. 288. 

Where the defendant,- in a judgment recovered in a justice*a 
court, save a stipulation that an execution might be issued thereon, — 
Heldy that an execution issued by an attorney was not valid, because 
the statute requires such execution to be issued by the clerk; and if 
it had been valid it wad competent for the defendant, before sale, to 
object to the enforcement of the execution. Thompson «. Jenks, 2 
AN>. Pr. N. 8. 229.^ 
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Settiiigr aside. A judgment recovered in a district court and dock- 
eted so as to become a judgment of the Common Pleas, on execution 
against the person issued upon it, will not be set aside upon the 
ground that the action was commenced by summons instead of war- 
rant, nor on the ground of irregularities in the service or method of 
obtaining the judgment. The remedy is by appeal. Whitney v, Put- 
nam, 16 Abb, Pr, 882. 

Seetion 52, Form of execution. 

The execution, when issued out of the district court, 
must be directed to a constable [marshal] of the city of 
New York, and subscribed by the clerk of the court in 
which the judgment was rendered, or by his successor 
in office, and must bear date of the day of its delivery 
to the officer to be executed. It must intelligibly refer 
to the judgment, by stating the name of the justice 
before whom, and of the district where, and the time 
when rendered, and the amount of the judgment, and 
if less than the whole is due, the true amount due 
thereon. It must require of the constable [marshal] 
substantially as follows: 

1. If it be a case where the defendant cannot be 
arrested, it must direct the officer to collect the amount 
of the judgment, or the amount due thereon, out of the 
personal property of the debtor, and to pay the same 
to the party entitled thereto. 

2. If it be a case where the defendant may be ar- 
rested, in addition to the foregoing, it may direct the 
oflBcer, if sufficient property of the defendant liable to 
execution cannot be found to satisfy the judgment, 
that he arrest the defendant and commit him to the jail 
of the county, until he pay the judgment, or be dis- 
charged according to law. 

3. It must, further, in all cases direct the officer to 
make return of the execution, and a certificate thereon, 
showing the manner in which he has executed the 
same, in twenty days from the time of his receipt there- 
of, to the court from which the execution issued. 

(See also §S 48, 51, 58, 54 and 55.) 

21 
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[4.] Execvtion against a marshal to he issued to 
the sheriff. 

Whenever any judgment shall be rendered against 
any marshal or his sureties in any of the district courts 
of said city, a transcript thereof shall be filed in the 
office of the clerk of the court of Common Pleas in and 
for the city and county of New York, and from the 
filing of such transcript ?uch judgment shall be deemed 
to be a judgment of such court, and shall be enforced 
in the same manner as other judgments of said court ; 
and no execution on such judgment shall issue to any 
other officer than the sheriff of the city and county of 
New York, and all such executions must be made re- 
turnable to the clerk of said court (Laws qf 1862, ch. 
484, § 8, *p. 972). 

Note9 to sttbdwisian 1. 

Description of debtor. In order to levy and sell the property of 
a party upon execution, he must be correctly described by the 
judfinent and execution. The sheriff can only execute the process 
against the property of the individual named therein. It is not 
enough that the right man be made to pay the debt. Famham 
V. Hildreth, 82 BarS. 277. 

Ifote to subdivision 2. 

Execution against lN>dy, what to contain. An execution against 
the body of the defendant cannot be lawfully issued, unless it is 
stated in the judgment that the case is one in which the defend- 
ant is subject^ to arrest and imprisonment. Carpentier t). WiUet, 6 
Bosw, 25 ; S. C, 18 ffoto, 400. Where, on the day following the 
rendering and entry of the judgment, the justice, on the presenta- 
tion of an afQdayit by the plaintiff, showmg cause of arrest, &c^ 
made an order that an execution issue against the body, it does not 
make such execution legal. Such an order is no part of the judg- 
ment; and, after rendering judgment, the justice was, in respect to 
the question whether the defendant was subject to be arrested in 
that action, functus officio^ and had no power to make the order. 
lb. 

Note to suMivision 8. 

Marshal's return, when not annnlled. A constable [marshal], after 
he has returned an execution satisfied byjsale, cannot afterwards alter 
or annul that return by a supplementary indorsement, on the execu- 
tion, that the defendant has sued for, obtained judgment, and re- 
covered the property. Ross u. Hicks, 11 JSarb. 481. 

For further notes, see notes to [§ 67] to [$ 70], inclusiye, and { 
57, post. 
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Section 53. Execution against joint debtors. 

Upon an execution, or [on] a judgment against 
joint debtors, upon one or more of whom the summons, 
warrant or attachment was not served, the execution 
must contain a direction to collect the amount out of 
the joint property of all the defendants, and the sepa- 
rate property of the defendants upon whom such sum- 
mons, warrant or attachment was served, to be speci- 
iied by name. If such judgment be also such that the 
defendants are subject to arrest thereon, the execution 
must further specify the names of the defendants 
served with the summons, warrant or attachment, who 
may be arrested for want of property. 

(See also {§ 48, 51, 54 and 55.) 

Section 64, Arrest on execution. 

When the execution directs the arrest of the de- 
fendant for want of sufficient personal chattels, if there 
be not sufficient subject to levy, known to the officer, 
or if, upon demand by the officer of the defendant, he 
fails to produce sufficient property, the officer may, 
without further delay, arrest the defendant; when 
arrested, the defendant must be conveyed to the com- 
mon jail of the county, and there kept in custody until 
the execution, with costs, be paid, or he be discharged 
by due course of the law. 

(See also S§ 48, 51, 58, 54 and 55.; 

[1.] Protection of female employees. 

Whenever any execution issued upon a judgment 
[for work, labor or services done or performed by a 
female employee when such amount does not exceed 
the sum of fifteen dollars exclusive of costs] shall be 
returned unsatisfied, the clerk of the court wherein 
such judgment was obtained shall issue a further exe- 
cution to any marshal of the city of New York, com- 
manding him to collect the amount due upon such 
judgment or in default of payment thereof, to arrest 
the defendant in such execution, and him safely con- 
vey to the jail or debtors' prison of the county of New 
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York, and commanding the jailer of said jail to keep 
the said defendant without benefit of the jail limits 
until said defendant shall pay the said judgment or be 
dischaiged according to law; but such imprisonment 
shall in no case extend beyond the period of five days 
{Laws of 1867, ch. 516, § 2, p. 1399). 

Section 66. Execution : how renewed. 

An execution may, at the request of the plaintiff, 
be renewed before the expiration of the twenty days by 
the word '* renewal" being written thereon, with the 
date thereof, subscribed by the clerk of the court or 
his deputy ; such renewal has the effect of an original 
issue, and may be repeated as often as may be neces- 
sary. K an execution be returned unsatisfied, others 
may be issued on the like request from time to time 
until the judgment be satisfied. 

(See also S$ 48, 51, 62, 58 and 64.) 

Section '56. Arrest or sale : within what time. 

A defendant cannot be arrested, nor his property 
sold on execution after twenty days from its issue, or 
renewal, but property levied on within the twenty days 
may be sold after renewal. 

[Section 57.] Marshals. 

All laws relating to the election of constables in the 
city of New York are hereby repealed, and hereafter the 
marshals of the city of New York shall be appointed by 
the mayor of the city of New York, by and with the 
advice and consent of the board of supervisors of the 
county of New York, and such marshals shall not ex- 
ceed thirty ; and such marshals shall hold their ofiice 
for the term of three years {Laws of 1862, ch. 484, § 18, 
p. 975). 

[Section 58.] Number and manner of appoirU- 
ment; term of office ; imwer and duties ; removal ; 
vacancies. 

Within ten days after the passage of this act, and 
every three years thereafter, the mayor of the city of 
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New York shall appoint thirty-five marshals, who shall 
hold their respective offices for the term of three years 
from the first day of May, eighteen hundred and 
seventy-one. They shall possess all the powers and per- 
form all the duties of the present marshals in said city, 
and be subject to removal by the said mayor for cause. 
Any vacancy occurring in the office of marshal in said 
city shall be tilled by appointment of the mayor of said 
city ; but any person appointed to fill any vacancy shall 
hold office only for the unexpired term of the person 
in whose place he shall be appointed. The term of 
office of the present marshals of the city of New York 
shall expire on the first day of May, eighteen hundred 
and seventy-one {Laws of 1871, vol. 3, ch. 804, p. 
1825). 

[Section 69.] Duties of Tnarshdl; where to reside. 

The constables of the city of New York, elected or 
appointed after the passage of this act, shall be denom- 
inated the marshals of the city of New York, and they 
shall have the same power, and perform all the duties 
that have heretofore appertained to the office ; and 
each of said marshals shall be a resident of the district 
wherein the court, for or to which he is or shall be ap- 
IK)inted, is located {Laws of 1862, ch. 484, § 4, p. 971). 

The constable or marshal, after taking such goods 
and chattels into his custody, by virtue of such execu- 
tion, shall immediately give public notice by an adver- 
tisement signed by him, and put up at three public 
places in the ward, in the said city, where such goods 
and chattels shall be taken, of the time and place when 
and where they will be exposed to sale, at least five 
days before the time appointed for the selling thereof, 
and therein describe the goods and chattels so taken ; 
and at the time and place so appointed for selling them, 
shall expose them to sale at public vendue, and sell 
them to the highest bidder, and pay the debt or dam- 
ages and costs so levied, to the assistant justice who 
issued the execution, returning the overplus (if any) to 
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the owner ; and for want of goods and chattels whereon 
to levy, the said constable or marshal shall, according 
to the tenor of the said execution, take the body of 
the person against whom the said execution shall be 
granted, and convey or deliver him or her to the keeper 
of the common jail and debtor's prison of the said city 
and county, and in case the person against whom such 
execution shall issue be a freeholder, such keeper is 
hereby commanded to keep such person in safe custody 
in the jail or prison aforesaid, until the debt or dam- 
ages, with costs, shall be fully paid ; and in case such 
person be not a freeholder, and the same be certified, or 
a memorandum thereof made by such justice, upon 
such execution, whose duty it shall be so to do, then 
until the expiration of thirty days from the time of re- 
ceiving such person {Laws of 1813, § 103, supposed 
to be still in force). 

[Section 60.] To execute a bond.; where to be filed. 

Any marshal, hereafter appointed or elected, shall 
not be permitted to enter upon the duties of the office 
until he shall execute a bond, with two sufficient sure- 
ties, who shall be residents of, and shall own real estate 
in the county of New York, to the amount of double 
the amount of the penalty of the bond, to the mayor, 
aldermen and commonalty of the city of New York, in 
the penal sum of one thousand dollars, jointly and 
severally, to answer the said mayor, aldermen and com- 
monalty of the city of New York, and any parties that 
may complain, conditioned that such marshal shall 
well and faithfully execute the duties of said office of 
marshal without fraud, deceit or oppression; such 
sureties to justify in double the amount of such bond. 
The said bond shall be delivered to the mayor of said 
city for approval, who shall judge of and determine 
the competency of the sureties; and should he ap- 
prove of the same, he shall note his approval thereon, 
and shall cause such bond to be filed in the office of the 
clerk of the Court of Common Pleas, in and for the 
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city and county of New York, within ten days after 
the same shall have been approved of by him, and 
he shall either approve of or reject such bond, within 
^ve days after the same shall have been presented to 
him for that purpoSe {Laws of 1862, ch. 484, § 6, 
p. 971). 

[Section 61.] Proceedings against marshal for 
official misconduct; motion to prosecute official bond. 

Any person who shall be aggrieved by any official 
misconduct on the part of any marshal, and who may 
desire to prosecute his official bond, and who shall have 
first obtained judgment against such marshal for official 
misconduct, may move before a justice of the Court of 
Common Pleas in and for the city and county of New 
York, at the chambers thereof, after giving such mar- 
shal and his sureties eight days' previous notice of inten- 
tion so to do, by personal service of said notice on them, 
stating when such motion will be made, ahd of the 
papers to be used on such motion, for leave to prosecute 
such official bond in his own name ; and such leave 
shall be granted upon it appearing satisfactorily to 
such court, — 

Ist. That a judgment has been obtained in his favor 
against such marshal for official misconduct, specifying 
the time when, and the court whereby such judgment 
was rendered, and the amount thereof. 

2nd. That a transcript of such judgment has been 
filed in the office of the clerk of the city and county of 
New York, specifying the time when such transcript 
was filed and execution issued, and that said sheriflf 
has returned said execution wholly or partly unsatis- 
fied, after hav ng demanded payment thereof of such 
marshal, and his neglect or refusal to pay the same ; 
and if any payments have been made on such execu- 
tion, specifying the amount thereof; but where such 
marshal shall have died or removed from the county, a 
demand for the payment of the amount of such execu- 
tion shall not be necessary. 
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3rd. That such judgment is wholly or partly un- 
paid, specifying the amount uncollected or unpaid, 
and that the sureties have been served with the notice 
and papers hereinbefore mentioned {Id. § 6). 

{8ee^ hottever^ as to eomplaints against and remot>al of marshal [§ 58], 
ante^ p. 164.) 

[Section 62.] Prosecution of bond. 

Such justice may order such bond to be prosecuted 
in any of the district courts in the city of New York, 
or in the Marine Court of the city of New York, and 
either of said courts shall have jurisdiction in actions 
brought on such bond, upon such leave being granted ; 
and the said justice, upon said motion, may award 
the aggrieved party his reasonable costs on such mo- 
tion, not exceeding the sum of ten dollars, which shall 
be included in the judgment obtained upon such bond 
{Id. § 7). 

[Section 63.] Judgment against marshal. Execu- 
tion to issue to the sheriff. 

Whenever any judgment shall be rendered against 
any^ marshal or his sureties in the Marine Court of the 
city of New York, or in any of the district courts of 
said city, a transcript thereof shall be filed in the office 
of the clerk of the Court of Common Pleas in and for 
the city and county of New York ; and from the filing 
of such transcript such judgment shall be deemed to 
be a judgment of such court, and shall be enforced in 
the same manner as other judgments of said court. 
And no execution on such judgment shall issue to any 
other officer than the sheriff of the city and county of 
New York, and all such executions must be made l^- 
turnable to the clerk of said court {Id. § 8). 

[Section 64.] Memorandum to he made on official 
bond of judgments obtained. 

The clerk of said court shall make a memorandum 
on the official bond of every marshal, upon the filing of 
every transcript of a judgment obtained against him 
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and his sureties, and of the time when, and the court 
whereby such judgment was rendered, and the amount 
thereof, and shall be entitled to a fee of fifty cents 
therefor, which the court rendering judgment shall 
have power to include in such judgment, together 
with whatever other disbursements are or may be 
necessarily incurred in said action, and the said bond 
shall be canceled to the amount of such judgment 
{Id. § 9). 

[Section 66.] Action against sureties of Trvarshal. 
Amounl collected to he credited on bond. 

Whenever any action shall be commenced against 
the sureties of any marshal, and such sureties shall 
pay the amount for which such suit is brought, and 
the costs and disbursements incurred therein, or any 
part thereof, the party or parties so paying shall be 
entitled to have such sum so paid credited upon such 
bond, upon presenting the certificate of the plaintiff or 
his attorney in the action, acknowledging such payments 
to such clerk aforesaid ; and upon such clerk indorsing 
such payment on such bond, it shall be canceled to the 
amount so paid {Id. § 10). 

[Section 66.] Complaint against^ and removal qf^ 
mar shot for miscondmL 

Whenever any complaint shall be made by any per- 
son against any marshal aforesaid, for official or dis- 
orderly misconduct, or for fraudulent practices in and 
about said courts, to the Court of Common Pleas, in 
and for the city and county of New York ; and it shall 
satisfactorily appear to such court, after hearing said 
marshal in regard to such complaint, that such mar- 
shal is guilty of the offense charged by such person 
against him, such court may order that such marshal 
shall be suspended from performing the duties of the 
office for such time as the said Court of Common Pleas 
may direct ; or such courj; in its discretion may remove 
Buch marshal from office, and forbid and prevent him 
22 
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ftpom farther performing or executing any duties as 
such marshal aforesaid, and on such removal being 
made, some competent person shall be elected or ap- 
pointed in his place to fill such office (Id. § 11, as 
aTnended by Laws of 1864, ch. 669, p. 1311). 

{tiee^ hotMver [section 58], ante, p. 164.) 

[Section 67.] Renewal of official bond wJien can- 
celed by judgmeTvt. 

Whenever judgment shall be rendered against the 
official bond of any marshal, sufficient to cancel the 
same, the clerk of the Court of Common Pleas afore- 
said shall report to the mayor of the city of New York 
that fact ; and it shall be the duty of the mayor of the 
city of New York to compel such marshal to renew his 
official bond ; and should such marshal neglect or re- 
fuse to renew such bond within ten days after being 
notified so to do, he shall be removed by the mayor 
aforesaid, or susi)ended from performing the duties of 
the office until such time as he shall renew the same ; 
and such bond shall be renewed in the same manner as 
often as the same shall be canceled {Laws of 1862, 
ch. 484, § 12, p. 974). 

[Section 68.] Penalty of neglecting to enter into 
bond. • 

Every marshal elected or appointed under the pro- 
visions of this act shall, within thiity days after his 
appointment, enter into a bond in the manner afore- 
said, or he shaU be deemed to have waived his appoint- 
ment or election as such marshal, and some other 
suitable and proper person shall be appointed in his 
place and stead to discharge the duties appertaining to 
.-uch office of marshal {Id. § 13). 

[Section 69.] Every summons^ <fec., to be served by 
marshals Exception to rule. 

Every summons, warrant, attachment or other 
process issued by or out of any of said district courts, 
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or by any justice thereof, and every summons issued 
by the clerk of said district court, shall be served and 
executed by a marshal of said city, except that the 
justice of the court wherein the action is commenced 
may depute some competent person to serve the sum- 
mons and complaint in any such action ; but a person 
so deputed to serve such summons and complaint, shall 
not be entitled to any fees or orther cgmpensation 
therefor, except the persons who serve process for the 
corporation attorney in the city of New York {Id. % 14, 
as amended by Laws of 1864, ch. 669, § 2, p. 1311). 

[Section 70.] Fees of marshals. 
Fees shall be allowed to the said marshals for ser- 
vices rendered under the provisions of this act, except 
as provided in section 4 of this act, as follows : 
For serving a suTrmums^ warranty or attach- 
ment^ on one defendant $1 .00 

For every additional defendant actually served .50 
For a copy of every summ&ns delivered on re- 
quest, or served 16 

For a co^y of every attachment^ and of the in- 

tCTdory of the property attached 60 

For serving and levying an execviian or selling 
under an attachment^ for every dollar to the 

amount of one hundred dollars collected 06 

For every dollar collected over, one hundred 

dollars 02| 

For every mile^ going only, more thah one mile, 
when serving a summons, warrant or attach- 
ment, or execution, to be computed from the 
place of abode of the defendant, or where he 
shall be 'found, to the place where the same is 

returnable 06 

For summoning a jury 1.60 

Forgoing with plaintiff or defendant to procure 

security^ when^ecurity is ordered by the court 1 . 00 
For taking the defendant into custody on a 
warranty execution or commitment 2.40 
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For serving a svbpoena 25 

For every lecy actually made by virtue of an 
execviion $1 .00 

For serving a vyrit of possession or restitution, 
putting any person entitled into possession of 
premises, and removing the tenarU when such 
powers can be exercised by a marshal 1 . 00 

The same fees for traveling to serve the same, 
as are herein allowed for serving a summons 
issued by a justice of said district courts. 

For advertising for sale any property by vir- 
tue of any execution or attachment issued out 
of said district courts, or by any justice there- 
of 1.00 

For every day necessarily employed in attend- 
ing such sale 1 .00 

The said marshals shall perform all other services 
required of them by law, without any fees or compen- 
sation whatever therefor, and no fees, charges or other 
compensation shall be allowed to, demanded or 
charged by any of the said marshals except as in this 
act provided {Laws of 1864, ch. 569, § 3, p. 1312, 
amending Laws of 1862, ch. 484, § 15, p. 870). 

NOTE. 

Pihber of court oter marshal. 

That in case any constable [or marshal] shall be prosecuted for any 
money collected by him in his official capacity and retained by him, 
or shall be guilty of any disorderly or improper conduct in or towMxls 
either of the said courts to be held by virtue of this act, then, and in 
such case, it shall be lawful for the said court, in its discretion, to 
prohibit such constable [or marshal] to serve or execute any process or 
execution thereafter to oe issued out of such court in any civil cauae 
whatsoever. Laws of 18 18, § 142, supposed to be unrepealed. 

Section 67. Liability of marshal. 

A constable [marshal] is liable to a party in whose 
favor an execution is issued to him for the amount 
thereof in ihe following cases : 

1. When he suflters the twenty days to elapse with- 
out making a true return thereof, and filing the same 
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with the clerk of the court, and paying to him or to 
the party entitled thereto the money collected thereon 
by him. 

2. When he willfully or carelessly omits to levy 
on property of the defendant, or if the defendant be 
liable to arrest, to arrest and imprison him within 
the twenty days, or, having arrested the defendant, 
Ikils to commit him to the county jail, within the 
twenty days. 

H0TB8. 

I. MarihaP$ Dutisi^ dbc. 

Sabstltation. When an execution is duly issued to a constable [mar- 
shal], it becomes bis duty to execute it m person. He has no power to 
substitute another constable [marshal] in his place. Downs v. M'Qlynn, 
2 EiU. 14 ; 6 Alb. Pr, 241. Any bargain between a plaintiff in an exe- 
cution and the ofScer holding it, for pa^rment of a compensation beyond 
that allowed by law for the collection, is void. lb. In an action against 
a constable for failure to return an execution issued to him, and to 
pay the amount collected, it appeared that the defendant, after re- 
ceiring the execution, deliyerea it to another constable, who made 
the money upon it, and offered it to the plaintiff less a certain sum, 
which plaintiff had agreed to pay him for making the collection ; 
held^ that, notwithstanding these facts, the plaintiff was enUtled to 
recover. Id, 

Return. The proyisions of 2 Eeo. Stat. 268, § 159, rendering con- 
stables liable in the amount of an execution for failure to return it 
within the required time, are not applicable to constables of the 
justices' courts of the city of New York. Brown v. Jones, 8 Abb. Pr. 
80. 

Orerplus moneys. An action a^inst a constable for the recovery 
of overplus moneys, collected by him on execution, cannot be main- 
tained where the action is brought before the return day of the ex- 
ecution, and where no demand of such moneys has been made. The 
action is entirely premature. Bortel «. Ostrander, 15 Eow, Pr, 572. 

Snrety's liability. The surety of a constable, upon his oflScial 
bond, is liable in damages for the constable's neglect to return an ex- 
ecution within the time required by statute. Carpenter v, Doody, 1 
ffUt. 465. The condition of the bond, that the constable '' shall in all 
things well and faithfully perform and execute the duties of constable, 
without fraud, deceit, or oppression," requires two things : Firsty that 
he shall perform the duties of his office ; Second, that he shall do so 
without fraud, deceit, or oppression. And in an action upon the bond 
for the official neglect of the constable, e. g,^ to return an execution 
within the requisite time, \l is not necessary to show fraud, decdt or 
oppression. 6 Wend. 456; Id. In such an action, a judgment, pre- 
viously recovered against the constable for the same neglect, hA^prima 
facie evidence of the amount for which the surety is liable. Carpenter 
V. Doody, 1 mU. 465. 
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Offlcer executing proeeftR prot4^cte4]. It is well eettled that pro- 
cess regular and valid on its face, issuing from a court or magistrate, 
or body of men having authority to issue it, and possessing jurisdic- 
tion of the subject matter to which the process relates, protects the 
ministerial officer executing it. Imbert v, Hallock, 23 How. Pr, 456. 

Appeal and release of goods. Where a constable has taken prop- 
erty upon an attachment issued by a justice, he is bound to release the 
same on being served with a certificate that an appeal has been duly 
made from the judgment of the justice, in the same manner as if the 
property had been seized by him upon an execution. Eeyser v. Water- 
bury, 7 Barb, 650. 

Lost goods. The constable is not liable for goods lost, unless 
fault on his part can be shown. John$, 9; 12 Wend. 508. 

Attachment. An attachment, in so far it relates to chattels, does 
not differ from an execution, as to the rights and duties of the officer 
in levying under it Qoll v, Hinton, 8 aS>, Pr, 120. 

No execution issued upon a judgment obtained before any justice 
in any suit commenced by attachment, when the defendant shall not 
be personally served with the attachment or summons, and shall not 
appear, shall be levied upon any other property than such as was 
seized under the attachment issued thereon. Laws of 1831, ch. 300, 
§ 39, being § 221 of 3 Bev, Stat. 5 ed. pp. 463, 464. 

Stay of proceedings is perfected when the undertaking on appeal 
is filed with the clerk of the court of common pleas approved as re- 
quired by § 856 of the Code of Procedure, and there is no provision 
of law requiring a copy thereof to be served on the respondent or his 
attorney. Jackson v. Smith, 26 Haw. Pr. 476; 8. C, 16 Abb. Pr. 201. 

Supplementary proceedings cannot be sustained on the return of 
a marshal to an execution issued out of a district court. The act of 
1865 (ch. 400, p. 738, § 2) only refers to process issued by the Marine 
Court. Muldowney v. Comey, 3 Daly, 170. 

Cannot appear as attorney. The constable is forbidden to appear 
as advocate for either party at the trial. 2 Bev. Stat. 233, § 44, a« 
amended Lawg of 1866, ch. 421, p. 1006. 

See also notes to §§ 50, 51, 52, 55. 

n. Property exempt from Lepy and Sale. 

Statutory exemption. The following property, when owned by 
any person being a householder, shall be exempt from levy and sale 
under any execution, and such articles thereof as are movable, shall 
continue so exempt while the family of such person, or any of them, 
may be removing from one place of residence to another : 

1. All spinning wheels, weaving looms and stoves, put up and 
kept for use, in any dwelling house; also one sewing machine, with 
. the appurtenances thereunto belonging. 
•^ 2. The family Bible, family pictures and school books, used by, or 
in the family of such person ; and books not exceeding in value fifty 
dollars, which are kept and used as part of the family library. 

8. A seat or pew, occupied by such person or his family, in any 
house or place of public worship. 

5. All sheep, to the number of ten, with their fleeces, and the yam 
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or cloth manufactured from the same ; one cow, two swine, the neces - 
sary food for them ; all necessary pork, beef, fish, flonr and vegetables 
actually provided for family use, and necessary fuel for the family for 
sixty days. 

5. All necessary wearing apparel, beds, bedsteads and bedding for 
such person and his family ; arms, accoutrements, required by law to 
be kept by such person; necessary cooking tensils; one table, six' 
chairs, six knives and forks, six plates, six teacups and saucers, one 
sugar dish, one milk pot, (me tea pot, and six spoons; one crane and 
its appendages, one pair of andirons and a shovel and tongs. ■ 

6. The tools and implements of any mechanic, necessary to the 
carrying on of his trade, not exceeding twenty-five dollars in value. 

There are also exempt from levy and sale under execution, the 
following articles : Necessary household furniture and working tools, 
and team ; professional instruments, furniture and library owned by 
any person being a householder, of having a family for which he pro- 
vides, to the value of not exceeding two hundred and fifty dollars ; the 
necessary food for said team for ninety days, and a sewing machine ; 
provided, that the exemption shall not extend to any execution issued 
on a demand for the purchase money of such articles. Taiw of 1866, 
ch. 783; amending Laws of 1842, ch. 157. 

Hhares in building, etc., associations, incorporated under the Laws 
of 1851, are exempt to the amount of six hundred dollars. Laws of 
1851, ch. 122, § 19. 

The pay and bounty of any non-commissioned officer, musician or 
private in the military or naval service of the United States shall be 
exempted from seizure, and shall not be liable to attachment or to 
levy or sale under any execution, or to proceedings supplementary to 
execution. Laws of 1864, ch. 578, § 4. 

Any sword, horse, medal, emblem or device of any kind present- 
ed to such person is also exempt. Id. § 5. 

But this exemption does not apply to propertypurchased with or 
obtained in exchange for such pay or bounty. Wygant v. Smith, % 
Lam, 185. 

Tarn* doth, etc, are exempt to a certain amount, although not 
produced from the stock of the party claiming the exemption. Brack- 
ett «. Watkins, 21 Wend. 68; Hall «. Penney, 11 Id, 44. 

Cow, sheep, etc A milch cow, in the possession of a widow 
providing for infant children is exempt. Brigham v. Bush, 88 Barb, 
596. A householder having a cow and ten ^eep, may also hold ex- 
empt so much hay as will suffice for the next foddering season. Far- 
reU V, Higley, Lalor^s Sup, 87. 

Provisions. The statute intends to protoct sufficient to supply 
the family until the next annual season for replenishing the stock. 
Farrel v, Higley, Lalor*B Sup. 88. The fact that a man takes vege- 
tables to market to exchange for articles of necessity in his family 
his insisting that they were exempt. Shaw v, Davis, 55 Barb. 389. 
See Carpenter v. Herrington, 25 Wend, 870. 

Wearing apparel. The necessary wearing apparel of every debtor 
is exempt from levy and sale. Bumpus v. Maynard, 88 Barb, 626. 
As to clothingof one not a householder, see, in that case, comments 
on Brown v. Witt, 19 Wend. 475. 

Team, etc Where a team is owned by a firm and is necessary to 
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euTT on the bofiness of such firm, if the family of the debtor is de- 
pendent on BOch buBinesA for rapport the team will be exempt. Stew- 
art V. Brown, 87 N. T, (10 Tiff,) 850; 8. C, 4 Tram, App, 502. 'See 
RaddifT v. Wood, 25 Barb, 52. A team may consist of one or more 
animals, their harness and the vehicle to which they are castomarily 
attached for use. Hutchinson v. Chamberlain, 11 ^. T, Leg, Ob$, 248; 
Daines v. Proser, 82 Barb, 200; overruling Morse v. Eeyes. 6 How. 
18. And if within the limit of value, it is exempt. Wilcox v. Haw- 
ley, 81 N, 7, (4 Tiff,) 648; Lockwood ©. Younglove, 27 Barb. 505. 
The horse and buggy-wagon of a practicing physician are within 
the rule. Van Buren f>, Loper, 29 Barb, 888 ; Eastman 9. Caswell, 8 
EovD, 75 ; Wheeler v, Cropsey, 5 Id. 288 ; and so of a carman^s horse^ 
cart and harness. Harthous v, Rikers, 1 Duety 606; S. C, 11 Jf. F. 
Leg. Ob$. 228. Where a party has three horses, together worth more 
than the allowed value, he may elect which shall be exempt and 
shall so notify the officer at or within a seasonable time after the levy. 
Seaman v. Luce, 28 Barb, 240. 

The oats for a boatman^s team, and the tow line for hb boat, are 
exempt. Fields v, Mouls, 15 Abb. 6. See Rue v. Alter, 5 Duer, 110. 

Pr«femlonal library, etc The books of a professional man and 
his instruments are exempt. Robinson's Case, 8 Abb. 406. 

Watch, etc* A watch or clock is not alway exempt, but if it is 
necessary for the carrying on of the debtors' trade or occupation, it 
is so. Biting v, Yandenburgh, 17 How, 80. 

Farnltnre. Sakford, J., in Dickerson v. Van Time, 1 Sandf. 742, 
says : That the debtor should be allowed to retain what is reasonable 
and proper for him in his station of life, and such as he had in com> 
mon use before his failure. What is necessary should be determined 
by the circumstances of the case. 

Toold. A complicated machine requiring more hands than one for 
its operation, is not a tool, within the meanmg of the act, as a thresh- 
ing machine. Ford t>. Johnson, 84 Barb. 864 ; Meyer v, Meyer, 28 lowa^ 
850, 875. A saw mill. Batcbelder f>, Shapleigh, 1 Barb, 185. Print- 
ing types and forms. Dauforth o. Woodward, 10 Pick, 423. A print- 
ing press. Buckingham v. Billings, 12 Mom, R. 82. A spinning 
machine, known as a ** Billy and Jenny." Eilbum «. Denman, 2 Verm. 
B, 404. 

General. Where property of a judgment debtor was exempt, it 
was hddy that it remained so after his death, for the benefit of his 
widow and children. Becker v. Beecher, 47 Barb, 497. See Laws of 
1842, ch. 157. A non-resident debtor is entitled to the same exemp- 
tion as to property out of the State, as though it were within the 
State. Bunn v, Fonda, 2 Code R. 70. It does not afiect a claim to 
exemption that an article is new snd has never been applied to the 
use for which it was intended. Fields v. Mouls, 15 Abb, Pr, 6. 

Construction of law. The object of the law is to protect the poor 
and their families, and all the authorities unite in saying that it should 
receive a liberal construction, in order to promote its humane and 
remedial purposes. Stewart v. Brown, 87 N. T, (10 Tiff.) 850; S. C, 
4 TroM, App. 502; Wilcox v, Hawley, 81 N. Y, (4 Tiff.) 648, 654; 
Knedtle v. Newcomb, 22 N. T, (8 Smith) 249; S. C, 81 Barb, 169; 
Shaw V. Davis, 55 Barb. 889; Becker v. Becker, 47 Barb. 497, and 
cases cited. 
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Claiming exemption* No property in the possession of a judgment 
debtor is exempt per se. If he would claim exemption for any, he 
must, by proper proof, bring himself and his property within such 
statutory exception. Dainee v, Proaser, 82 Barb, 290 ; Griffin v, Suther- 
land, 14 BGrb. 456 ; Chambers v. Halsted, Lalor*8 Sup, 884 ; Tan Sickler 
V, Jacobs, 14 Johns, 484. Whether an article is within the exempdon 
is a question of fact. Wilson v, Ellis, 1 Den, 462. But see Seaman v. 
Luce, 28 Barb. 240; Wilcox v. Hawley, 81 N, Y, (4 Tiff,) 648; Baker 
t>. Brintnall, 62 Barb, 188; S. C, 5 ^W. Pr. N, 8, 258. It is clearly a 
personal privilege, and no party can claim it except the defendant in 
the execution, or his family. Baker v. Brintnall, 5 Abb, Pi\ K 8, 258 ; 
S. C, 52 Barb. 188; sub nam. Baker v, Brintnall; Smith v, Brackett, 
86 Barb, 571; Smith «. Hill, 32 Id, 656; Earl «. Camp, 16 Wend. 562; 
Mickes v. Tousley, 1 Goto, 114. 

Wniying exempti^^ns. The law of exemption is based upon prin- 
ciples of humanity, and he cannot by a prospective agreement waive 
such exemption ; hence, where a party inserted a clause in a note : — 
^*and I hereby waive and relinquish all right of exemption of any 
property I may have, from execution on this debt, '* such agreement 
was held null and void. Knettle v, Newcomb, 22 N, Y, (8 Smith) 249; 
affirming S. C, 81 Barb. 169 ; Harper «. Leal, 10 B<m, Pr, 276 ; Crawford 
V, Lockwood, 9 Id, 547; S. C, 12 N, Y. Leg, Ob$. 105. 

Exception to statutory rule. The law of 1842, exempting certain 
household furniture and other articles, does not apply to a judgment 
recovered for work and labor performed in a family as a domestic. 
Lowe of 1858, ch. 107. 

Purchase money. The property made exempt by the Laws of 1866, 
ch. 782, amending Laws of 1842, ch. 157, is not exempt under an ex- 
ecution on a demand for the purchase money of such articles as were 
by the law exempted, nor for the purchase money of the articles 
exempt before the passage of that act. Laws of 1866, ch. 782. But 
property exempt by the provisions of the Revised Statutes (those ar- 
ticles not enumerated in the Laws of 1866, ch. 782), c^innot be seized 
under an execution issued on any demand whatever, not even for the 

Purchase money of the articles themselves. Cox v, Stafford, 14 Haw, 
V. 519; Cole v, Stevans, 9 Barb, 676; S. C, 6 Eaw.Pr, 424; overruling 
Mathewson v, Weller, 3 Ben, 52. Purchase money means the original 
demand for the property sold ; hence, property exempt by the law of 
1842 (1866), cannot be taken under an execution against the surety on 
a note given for the purchase money. Davis v, Peabody, 10 Barb. 91. 
Purchase money means the money agreed to be paid by the purchaser 
for the property. Hoyt v. Van Alstyne, 16 Id. 568. 

Property exempt by the law of 1842 (1866), is liable for the pur- 
chase money of other property also exempt by that law. Craft v. 
Curtifls, 25 ffow.Pr. 168. But contra, Hickox «. Fay, 86 Barb, 9; 
Craft V, Curtiss, Id. Both these are general term decisions, made 
prior to the amendment of 1866, which has clearly made the rule 
stated the proper one. 

Waiver by plaintiff. If the plaintiff unites with the claim for 
purchase money a claim for something else, he waives his right to 
seize exempt property. Hickox v. Pay, 86 Barb. 9. But Craft v. Curtiss, 
26 Haw, Pr, 168, is opposed. 
23 
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Remedy If exempt property is taken. If exempt property is 
seized on execution, the party aggrieved may sue for damages for the 
taking, &c., or may recover the property by claim and delivery. Arm- 
strong V, Dubois, 4 Keye$, 291 ; Mallorv v, Norton, 21 Barb. 424. 

In an action against the plaintiff in the execution, there was in 
evidence a stipulation that the plaintiff would admit, *' 1. That the 
sheriff received no directions from the defendant personally in refer- 
ence to the levy and sale. 2. That the defendant took no part in the 
said levy and sale, and had no portion of the proceeds of the sale 
personally.^ Held, that the plaintiffs should still recover, where it was 
shown that the sheriff acted under the direction of the ddtendant's 
attorney in the presence of the defendant. Armstrong «. Dubois, 4 
Keyes, 291. 

If an action in such case is brought against a sheriff^ and he 
wishes to justify under a judgment for pt/reAoMfikm^y, he must plead 
the justification. Dennis v. Snell, 54 Barb, 411; 8. C, 34 Bow. Ft. 
467; 50&r2». 95. 

Householder. A person having and providing for a family, the 
master or chief of a family, is a householder within the meaning of 
the statute. Griffin t, Sutherland, 14 Barb. 456 ; citing Bowne «. 
Witt, 19 Wend. 475; Woodwards. Murray, 18 Johns. 400. One who 
has no family except servants and boarders, was still held to be a 
householder. Hutchinson v. Chamberlain, 11 iV. Y. Leg. Ob$. 248; 
Van Vechten v. Hall, 14 Bow. Pr. 486. See also Cox v. Stafford, 14 
Id. 519. 

The fact of a person being a householder must be proved by direct 
evidence. Eastman v. Caswell, 8 Haw. Fr. 75. See Rex v. Poynder, 
1 Bam. <fe C. 178. 

Section 68. Satis/dction of Judgment^ how en- 
tered. 

Whenever an execution has been returned satislied 
in whole or in part, where a transcript of the judgment 
has been filed in the county clerk's office, a certificate 
thereof, signed by the clerk of the court in which the 
judgment was rendered, may be filed in the office of 
the clerk of the county, who shall thereupon enter sat- 
isfaction for the amount so satisfied. Judgments dock- 
eted in these courts may be satisfied in the same man- 
ner as judgments docketed in courts of record. 

Section 69. Clerk to keep a docket. 

Every clerk of these courts must keep a book, de- 
nominated a docket, in which must be entered by him : 

1. The title of every action in which a summons, 
warrant, or attachment is issued, or when parties vol- 
untarily appear. 
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2. The date of the summons, warrant, or attach- 
ment, and the time of its return ; and if an allowance 
of a warrant to arrest the defendant or to attach his 
property was made, such facts must also be stated. 

3. The time when the parties or either of them ap- 
peared ; a minute of their pleadings ; if in writing, re- 
ferring to them ; if not in writing, a concise statement 
of a material part of the pleadings. 

4. Every adjournment, stating on whose application, 
whether on oath, evidence, or consent and to what 
time. 

fi. When a trial by jury is demanded, the demand 
must be stated, and by whom made, and the time ap- 
pointed for the trial, and the return of the jury, 

6. The names of the jury sworn, the names of the 
witnesses sworn, and at whose request. 

7. The verdict of the jury, and when received ; if the 
jury disagree and are discharged, that fact must be 
stated. 

8. The judgment of the court, its amount, and the 
costs in the action. 

9. The issuing of execution, when issued and to 
whom ; the renewals thereof, if any, and when made ; 
the return and when made, and a statement of any 
money paid to the clerk, and when and by whom. 

10. The giving of a transcript to be filed in the 
county clerk's office, and when given. 

11. The receipt of a notice of appeal or order to 
make or amend a return, stating the time of the re- 
ceipt thereof. 

{A$ to further pronnaru concerning derk$^ see sections 61, 62, 68, 64 
and 71, 72, 78, 74, 75 and notes,) 

Section 60. Docket evidence. 

The several particulars in the last section specified 
must be entered under the title of the action to which 
they relate ; and at the time when they occur, such 
entries in the docket, or a transcript thereof, certified 
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by the clerk or his successor in office, with the seal of 
the court thereon impressed, axe evidence to prove the 
facts as stated therein. 

(See, al90j teeUon 64.) 

Parol testimony. Though the proceedings are not strictly a 
record, they must be produced, and parol testimony of them is in- 
competent. 11 John; 166; Qrimm ft, Hamel, 2 HiU. 434. Prodacin^ 
the summons, with the entry of judgment indorsed, is proper en- 
dence of a justice's judgment. This entry is the judgment from which 
the clerk makes his entry. Carpentier «. Willet, 18 Hoto, Pt. 400. 

Proof by other eYldenee. The prorisions of the 59th section of 
the District Court Xct of the city of New York, are dvreetory merely. 
They impose a mere ministerial duty upon the clerks of those conrts, 
the omission to perform which, would not invalidate a judgment 
which had been regularly recovered ; although the docket and the 
transcript is made evidence, there is nothing in the act which makes 
it the only evidence. And if the clerk ^ould wholly neglect to make 
up his docket, the plaintiff in any suit or proceeding where it be- 
comes necessary, could prove by other ef>idenee the recovering of his 
judgment. Carpenter v. Simmons, 28 How, Pr. 12. 

No Jadgment. The transcript is prima fade evidence, but the ex- 
istence of the justice's judgment is a jurisdictional question; and a 
party is at liberty to show that, although a transcript was thus dock- 
eted, there was no justice's judgment actually entered in the docket 
of the justice, or in the minutes of his trial, to sustain it Stephens 
V, Santee. 51 Barb, 582. 

Section 61. Index to docket. 

The clerk must keep an index to his docket, in 
which must be entered the names of the jyarties to each 
judgment, with a reference to the page of the en- 
try ; the names of the plaintiffs and defendants re- 
spectively must be entered in the index in alphabeti- 
cal order. 

Altering doeket. The alteration'of the docket by the justice, af- 
ter judgment, does not affect the validity of the judgment. Dauchy 
V, Brown, 41 Ba/rb, 555. 

Section 62. Docket^ &c. Pvhlic records. 

It is the duty of every clerk of these courts to de- 
liver to his successor in office his official dockets and 
papers on file in his office, as well his own as those of 
his predecessors which may be in his custody, there to 
be kept as public records. 

Section 63. Successor of clerk may issue execution. 
A clerk with whom the docket of his predecessor is 
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deposited, may issue execution on a judgment there 
entered and unsatisfied, in the same manner and with 
the same eflfect as though he was clerk of the court at 
the time the judgment was rendered. 

Section 64. Papers onfile^ evidence. 

A copy of a paper on file in the office of the clerk in 
either of these courts, certified by him or his deputy as 
such, shall be prima facie evidence thereof. 

ifiee^ aUo^ Mction 60.) 

Section 66. Attendants^ Ac^for courts. 

The corporation of the city of New York shall fur- 
nish, at the expense of that city, all necessary attend- 
ants, rooms, furniture, blanks, stationery, and fuel for 
these courts. And an act entitled " An Act in relation to 
the Superior Court and to the Court of Common Pleas, 
and to the Marine Court for the city of New York," 
passed July 13, 1853, shall apply to these courts. 

The act referred to in this section {Laws of 1853, p. 992) provides 
that the courts therein named ^* shaU appoint the officers necessary to 
attend said courts, whose salaries shall be fixed by the board of super- 
▼iflors and paid out of the city treasury." 

But see [section 72.] 

Section 66. Contempts, 

Subdivisions one, two, three, four and five of section 
ten and sections eleven, twelve, thirteen, fourteen and 
fifteen, of chapter three, part third, and title second of 
the Revised Statutes, in relation to criminal contempts, 
and all laws for enforcing a compliance with said sec- 
tions and subdivisions, shall apply to these courts. 

NOTB8. 

The subdivisions and sections above referred to are to be found in 
8 Bm>. Stat. 5 ed. pp. 469, 470, and are as follows : 

1. Disorderly, contemptuous, or insolent behavior committed 
during its sitting, in immediate view and presence, and directly tend- 
ing to interrupt its proceedings, or to impair the respect due to its 
authority : 

2. Any breach of the peace, noise, or other disturbance directly 
tending to interrupt its proceedings: 
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8. Willfal disobedience of any process or order lawfully issued or 
made by it : 

4. Resistance willfully offered by any person to the lawful order or 
process of the court : 

5. The contumacious and unlawful refusal of any person to be 
sworn as a witness, and when so sworn, the like refusal to answer any 
legal and proper interrogatory. 

J 11. Punishment for contempts may be by fine or by imprison- 
ment in the jail of the county where the court may be sitting, or both, 
in the discretion of the court ; but the fine shall, in no case, exceed 
the sum of two hundred and fifty dollars, nor the imprisonment 
thirty days; and where any person shall be committed to prison for 
the non-payment of any such fine, he shall be discharged at the ex- 
piration of thirty days. 

$ 12. Contempts committed in the immediate view and presence of 
the court, may be punished summarily ; in other cases, the party 
charged shall be notified of the accusation, and have a reasonable 
time to make his defense. 

$ 18. Whenever any person shall be committed for any contempt 
specified in this article, the particular circumstances of his offense 
shall be set forth in the order or warrant of commitment. 

$ 14. Nothing contained in the preceding sections shall be con- 
strued to extend to any proceeding against parties or ofilcers, as for a 
contempt, for the purpose of enforcing any civil right or remedy. 

$ 15. Persons punished for contempt under the preceding pro- 
visions shall, notwithstanding, be liable to indictment for such con- 
tempt, if the same be an indictable offense; hut the court before 
which a conviction shall be had on such indictment, shall, in forming 
its sentence, take into consideration the punishment before inflicted. 

A^ndicalion of Justice final* If a judge or court has jurisdiction 
to commit for contempt, the adjudication upon the (question of con- 
tempt is final, and cannot be reviewed on appeal. Mitchell's case, 12 
Abb. Pr, 349. The refusal of a witness to produce papers ack- 
nowledged to be in his possession, for the reason that it would be a 
breach of his privilege as attorney, is assuming the right of determin- 
ing for himself the question of privilege, which is not his province, 
but that of the court; and his refusal to produce the papers is con- 
tempt, for which he can be punished. lb. 

Refasal to answer* Where the alleged contempt consists in the 
refusal of the witness to answer questions, which refusal he admits 
and seeks to justify, the filing of interrogatories is unnecessary. 
Clapp «. Lathrop, 14 Abb, Pr, 428. 

Disobeying order* A party is not justified in disobeying an order, 
because it is erroneous. Aictic Fire Ins. Co. v. Hicks, 7 Am. Pr. 204. 
But the provision which authorizes the court to punish as for a crim- 
inal contempt, persons guilty of willful disobedience of a process or 
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order lawfully issaed or made, does not authorize such panishmeiit 
for non-compliance with a judgment which directs the payment of 
money. Fassett «. Talmadge, 14 Abb. Pr. 188. 

Jurifidiction to punish defaulting witnesses. The summary pro- 
ceeding for the punishment of a defaulting witness or juror in a jus- 
tice's court (2 Bev, Stat, 241, 245), may be had after the termination 
of the suit in which the default occurred. Bobbins r. Qorham, 25 
N, T. 588; aflSrming 8. C, 26 Barb, 586. 

The statute does not contemplate an action to be prosecuted for 
the recovery of the fine imposed. The justice may issue a warrant 
to bring the offender before him. A preyious summons is unnecessary. 
A process commanding the of3cer to attach the defaulting juror and 
bring him before the justice, is a warrant in substance, and sufficient. 

The validity of conviction under this statute is not affected by the 
omission of the justice to enter in his docket the minute thereof made 
up by him. lb. And the justice has power to hold the court open 
for the return of an attachment against a witness. Board of Excise 
c. Sackrider, 85 N. T, 154. 

Counsel. The authority to punish counsel for contempt of court 
in interrupting the proceedings in a trial, pertains solely and ex- 
clusively to the court in which it occurs in its immediate view and 
presence, and the power cannot be delegated to the judge of the ap- 
pellate court any more than it could legally be assumed by a judge 
of some other tribunal. Heerdt v. Wetmore, 2 Hobt, 697. 

Bond for appearance. Where the party has been arrested on an 
attachment for contempt, and has given a bond with sureties for his 
appearance at court, to abide the oMer of the court, and has been ad- 
judged to have been guilty of the misconduct alleged, and punish- 
ment by fine and imprisonment ordered, the statute does not authorize 
the bond to be prosecuted at the same time that a warrant of commit- 
ment is issued against tha party. It is not the policy of the statute 
to give the aggrieved party two final and complete remedies for the 
same offense. Barton v. Butts, 32 ffow. Pt\ 456. 

The commitment. That an order of commitment for contempt 
must designate the particular misconduct of which the defendant is 
convicted. De Witt v. Dennis, 30 How, Pr, 13i. 

Section 67. Fees on a demand of less than $50. 
The following are the fees of these courts when the 
plaintiff's demand is less than fifty dollars: 

1. For all proceedings when the defendant does not 
answer, including judgment, transcript, and execu- 
tion, one dollar and fifty cents. 

2. For all proceedings to and including the joining 
of issue, if a warrant or attachment be issued, one dol- 
lar and fifty cents. If there be no warrant or attach- 
ment issued, one dollar. 
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8. For an adjournment, twenty-five cents, to be 
paid by the party requesting the same. 

4. For taking testimony conditionally, or issuing a 
commission to take the testimony of witnesses out of 
the city, fifty cents. 

6. For all proceedings after issue, to and including 
trial by jury, if there be one, one dollar and fifty cents. 
If there be no trial by jury, one dollar. 

6. For judgment upon the issue and any proceed- 
ings afterwards, including transcripts, executions, 
returns, and all other proceedings and entries, fifty 
cents. 

7. Postage actually paid on serving or receiving a 
commission to take testimony, and the actual expense 
of taking the same. 

8. For a transcript of the docket of judgment, or 
certifying a copy of a paper on a file in the clerk's 
office, the same fees as are allowed in the Marine Court 
of the city of New York for like services. 

9. All necessary disbursements paid by the party 
recovering judgment. 

Witness fees. Where a party duly subpoenas his witnesses to at- 
tend the trial of a cause, and pays them their legal fees for travel and 
one day's attendance, he is entitled, where he succeeds in the action, 
to have such fees taxed in the costs, although the witnesses, after 
going a part of the distance, were informed, as the fact was, that the 
court would not be held, and returned home. Roth v. Meade, 20 
How, Pr, 287. A settlement of the suit or a postponement works a 
discharge of the witness's liability to attend courts and does not im- 
pair his right to retain the money paid to him. Ford v, Monroe, 6 
H<m, Fr, 206. 

Section 68. Fees when demand exceeds $50. 

When the plaintiff's demand is for fifty dollars or. 
more, the fees in these courts shall be the same as in 
the said Marine Court for like services ; and the jus- 
tices and clerks of these courts respectively shall re- 
ceive the same compensation as the justices and clerk 
of said Marine Court now by law receive, payable out 
of the city treasurj' on the first day of each and every 
month. 
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[iSection 69.] Fees for summons^ attachment m^ 
warranty and trial fee. 

At the time of issuing any sammons, attachment or 
warrant, the party applying therefor shall pay to the 
said clerk the sum of one dollar ; and if a trial shall 
be had in the action so commenced, the plaintiff therein 
shall pay to the said clerk an additional sum of two 
dollars and fifty cents ; which said sums shall be re- 
ceived in lieu of all other fees now required by law to 
be paid the said clerk (Laws of 1857, ch. ^5, § 7, 
p. 600, passed April 7, 1857). 

[Section 70.] Additional fee where trial is had. 

The clerks of the said district courts shall collect, 
in all cases in which a trial is had, the sum of one dol- 
lar, in addition to the other fees authorized by law, 
and shall pay the same into the city treasury in like 
manner with other fees collected by. them (Laws of 
1870, vol. 2, ch. 741, § 4, p. 1833). 

Hection 69. Constables' fees. 

Constables' fees for services rendered before judg- 
ment rendered may be included therein, when it is in 
favor of the party liable therefor ; and in addition to : 
the fees now allowed by law, they stall receive the sum 
of t went y -five cents for every copy of the complaint / 
served by them with the process by which the action is 
commenced. * / ^ 

NOTE. ht 2Sr^ f^^^^ ^ 

This section is almost entirely abrogated by [section /^y^^ which /-^ * ^ /y/ 

contains a full statement of the fees of marshals. . / 

Section 70. [Costs. ^ Extra costs in certain cases. 

Sections three and four of an act entitled *' An Act 
in relation to the Marine Court in the city of New 
York," passed July 12, 1853, shall apply to these 
courts when the plaintiff's demand be for the recovery 
of fifty dollars or more ; but the plaintiff shall not re- 
cover such extra costs unless judgment be rendered in 
his favor for fifty dollars or more, nor shall either party 
24 
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be entitled to such extra costs unless he has an attorney 
actually engaged in the prosecution or defense of the 
action. Such extra costs shall be entered in the judg- 
ment, and belong to the party in whose fovor the 
Judgment is entered. 

The sections referred to are as f oUow : 

[1.] Amount of eo$U for plaintiff. 

Section nine of chapter three hundred and eighty-nine of the 
LatM of 1852 is hereby amended so as to read as follows: ** In all ac- 
tions commenced in said court, where the amount recorered shall be 
one hundred dollars or more, the plaintiff^ where the defendant does 
not appear, shall recover the sum of seven dollars; and in all such 
cases, where an issue shall be joined and a trial had, the snm of 
twelve dollars as costs, in addition to the fees now aUowed by law'* 
(Zawf of 1858, S 8, p. 1166). 

[2.] Amount of eotti to defendant. 

If judgment be given against the plaintiff for any cause in any 
such action after an appearance by the defendant, the defendant shall 
recover seven dollars where judgment is rendered without a trial, and 
ten dollars where a trial shall have been had, in addition to the 
costs now allowed him by law ; and where a trial shall be postponed 
on cause shown after regular notice, the court may impose costs to the 
amount of five dollars, besides disbursements, as a condition of the 
postponement {Id, $ 4). 

[8.] Additional aUotoance. [Actions upon haetardy or abandanmmU 
hoTide,'] 

Upon recovery being had in court, in the cases referred to in the 
preceding section [actions in which people of the State are a party, 
brought by overseers of the poor, or commissioners of public chari- 
ties and correction, upon bastardy or abandonment bonds, in amount 
not over $500], in addition to the costs now allowed by law therein, 
the court shall make, and the clerk shall enter in the judgment, an 
additional allowance of ten per cent, on the amount recovered (Lowe 
of 1862, ch. 889, % 2, p. 718). 

See [section 8], ante, p. 86. 

[4.] Coete of motion for leave to prosecute bond of marshal. 
The costs of motion, not exceeding ten dollars, upon motion in the 
Court of Common Pleas for leave to prosecute the bond of a marahal, 
shall be included in the judgment which shaU be obtained 'in the 
District Court {La/uis of 1862, ch. 484, % 7, p. 972). 
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[5.] Fwrther coiti in 9uiU by work^ women. 

In any action hereafter brought in the District Court for any ju- 
dicial district in the city of New York, by or on behalf of any female 
employee, or by the parent or guardian of any such female employee, 
for the recovery of any sum of money for wages earned, or materials 
famished, by such employee to any person or persons, there shall 
be allowed to the plaintiff, in addition to the costs now allowed by 
law, the sum of five dollars, in addition to the amount recovered in 
said action ; and in case the amount recovered by the plaintiff shall 
exceed ten dollars, there shall be allowed the plaintiff, in addition to 
tbe costs now allowed by law, the sum of ten dollars. If any action 
brought by any female employee shall be settled, the plaintiff shall 
be entitled to the sums above mentioned, in addition to the costs, the 
same as though said action had been tried ; but this act shall not be 
construed so as to apply to any action brought by any person em- 
ployed as a domestic or servant. 

The clerks of said several courts shall tax said sums as costs, and 
shall thereupon insert the same in the judgement {Laws of 1871, vol. 2, 
ch. 986, ${ 1, 2, p. 2161, 2152). 

NOTE. 

As to attorney's lien for costs, see notes to section 9, p. 61. 

Under seetloB 804 of the Code* The district courts m the city of 
New York are not courts of justices of the peace, within the meaning 
of subdivision 8 of section 804 of the Code, regulating costs. Boston 
Mills «. Bull, « Abb. Pr. N. 8. 819. 

•Section 71. Clerks ; provisions concerning. 

The clerks of these ,courts shall be appointed and 
hold their offices in the manner now provided by law, 
and vacancies in their office shall be fQled in like 
manner; provided, however, that the clerks of said 
courts, who shall be in office at the next election of 
judges for said courts, shall hold their offices for the 
same time as the justices then elected ; each of the 
said clerks may, by an instrument in writing filed with 
the justice, appoint a deputy, who may in his name 
perform all the duties required of the clerk, and he 
shall be liable for the faithful performance of such dep- 
uty's duty ; but the services of such deputy shall, in 
no case, be paid for out of the city treasury. 

(But 9ee next section [$eeiion 72.]) 
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[Section 72.] Clerks ; koto appointed^ dvties and 
salaries, 

'* There shall be a clerk and an assistant clerk in 
each of the district courts in said city, who shall be 
appointed by the Justices of said courts; they shall 
hold office, perform the same duties, and possess the 
same power as now prescrib(*d by law. The said clerks 
shall receive a salary of three thousand dollars per 
annum. The comptroller of the city of New York is 
authorized and directed to pay the salary of the clerks 
provided for by this act^ in monthly installments, out 
of the city treasury. Immediately after the appoint- 
ment of the clerks as herein provided, the term i>t 
office of the present clerks of said courts shall cease " ' 
{Laws of 1872, ch. 438, part of 8 1). 



A.8 io the effect of Hcctioii 71. An objection was taken to the 
constitutionality of this act, on the ground that this section violated 
the provision of the constitution, which gives the election or appoint- 
ment of the clerks to the people or to the local authoritiess. See 
Green v. The Mayor, &c., of N. Y., 5 Abb, Pr, 507. 

Cannot appear a8 attorney. Clerk of the justice before whom the 
action is brought, as well as the constable, is forbidden to appear as 
advocate for either party at the trial. 2 Bev, Stat, 283, § 44, a« amended 
Lawit of 1864, ch. 421, p. 1006. 

CierkH, how appointed. The clerks of the district courts in the 
county of New York shall hereafter be appointed by the board of su- 
pervisors of the city of New York. LaiCH of 1862, ch. 484, § 19, p. 
975 [See section 72]. 

Eighth district court. By Lam of 1860, ch. 300, § 3, p. 519, the 
clerk of the eighth district court was appointed by the supervisors of 
the city and county of New York, withm sixty days after the passage 
of the act, for the term of six years ^rom January 1, 1861. 

By JMW9 of 1866, vol. 1, ch. 217, § 1, p. 471, the term of office of 
the clerk of same court was extended to December 31, 1869, and by 
§ 8 the board of supervisors of the city and county of New York, or 
their saccessors, prior to January 1, 1870, were directed to appoint a 
clerk of said court, who shall hold his office for the term of six years 
from January 1, 1870, and once in every six years thereafter they 
shall appoint in like manner for the term of six years. 

Seventh and ninth district courts. Clerks for these courts shall 
be appointed in the same manner that the clerks are now appointed 
for the district and police courts of said city ; the clerks appointed 
shall hold their offices for the same time as now provided by law as 
the term of office of the clerks of the district and police courts of said 
city. Lam of 1869, ch. 377, § 4, p. 854. 
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Compensation of clerks, Elg^hth district. The clerk of said court 
shall rcceiTC for his services the same compensation as the clerks of the 
other district courts in said city receive. Laws of 1860, ch. 800, 
§ 5, p. 519. 

Serentta and ninth districts. The clerks of said courts shall receive 
for their services same compensation as the clerks of the other 
district courts in said city. Laws of 1869, vol. 1, oh. 377, § 5, p. 854. 

Section 72. Duties of the clerk. 
It shall be the duty of the clerk of each of these 
courts : 

1. To keep the seal of the court, and affix it to the 
certificate of the transcript of the docket of judgment, 
or any other certificate, when required so to do. 

2. To record the proceedings of the court. 

3. To keep the records and other books appertain- 
ing to the court. 

4. To file papers delivered to him for that purpose 
in any action. 

6. To attend the sitting of the court to which he is 
clerk ; to administer oaths in an action, in the presence 
of the court and under its direction ; and to receive the 
verdict of the jury. 

6. To authenticate, by certificate or exemplification, 
as may be required, the records or proceedings of the 
<'Ourt, or any other paper appertaining thereto and'filed 
with him. 

7. To exercise the powers and perform the duties 
conferred and imposed upon him by this act. 

8. In the performance of his duties to conform to 
the direction of the court. 

9. To keep his office open for the transaction of 
business, every judicial day, from nine o'clock in the 
forenoon to four o'clock in the afternoon. 

[10.] In proceedings ''of summary proceedings to 
recover the possession of land in other cases," the 
"process shall be made returnable by the clerk of " 
the "district court, at the court thereof," and the affi- 
davit upon which the process is issued shall be sworn 
or affirmed to before, and filed with, the said clerk or 
his deputy (Laws of 1868, ch. 189, p. 328). 
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This law was amended in part as follows: 

The proceedings may be had before any justice of 
such courts without regard to the district in which the 
premises are situated, and the affidavit used in such 
proceedings may be taken before any officer authorized 
by law to take affidavits {Laws of 1870, vol. 2, 
ch. 741, § 4). 

[11.] *' Whenever any execution, issued upon a 
judgment *for work, labor or services done or per- 
formed by any female employee,* when such amount 
does not exceed the sum of fifteen dollars, exclusive of 
costs, shall be returned unsatisfied, the clerk of the 
court wherein such judgment was obtained shall issue 
a further execution to any marshal of the city of New 
York, commauding him to collect the amount due upon 
such judgment, or in default thereof, to arrest the 
defendant in such execution, and him safely convey to 
the jail or debtor's prison of the county of New York, 
and commanding the jailer of said jail to keep the said 
defendant without benefit of the jail limits until the 
said defendant shall -psLj the said judgment, or be dis- 
charged according to law ; but such imprisonment shall 
in no case extend beyond the period of five days" 
{Laws of 1866, vol. 2, ch. 516, p. 1399). 

[12.] The clerks of the said district courts shall col- 
lect, in all cases in which a trial is had, the sum of one 
dollar, in addition to the other fees authorized by law, 
and shall pay the same into the city treasury, in like 
manner with other fees collected by them {Laws qf 
1870, vol. 2, ch. 741, § 4, p. 1832). 

[13.] The clerks of said several courts shall tax said 
sums as costs [further costs in suits brought by work- 
ing women], and shall thereupon insert the same in the 
judgment {Laws of 19171, vol. 2, ch. 936, § 2, p. 2162). 

NOTES. 

Eighth district The clerk of said court shall have the same powers, 
perform the same duties, and be subject to all the legal provisions 
now existing in relation to the district courts in the city of New York. 
Laws of 1860, ch. 800, § 5, p. 519. 
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Seyenth and ninth diBtriets. The clerks of these courts shall 
have the same powers, and perform the same duties, and be subject 
to all the lesal proTisions now existing in relation to the district 
courta in said city of New York. Lawt of 1869, vol. 1, ch. 877, § 5, 
p. 854. 

JndfHiient. The clerk has no power to enter jud^ent, even upon 
the verdict of a jury, except by the direction of the justice. The court 
must give the judgment. De la Figaneirre v. Jackson, 4 E, D, Smithy 
477. 

Section 73. Clerk to receive and account/or /^es. 

It shall be the duty of the clerk of each of these 
courts to collect and receive all the fees thereof, and 
to account for and pay the same into the city treasury, 
monthly, under oath, on the first day of each and 
every month, or within three days thereafter ; which 
account shall contain the title of each case, and the 
amount of fees received therein ; and the salary of such 
clerk shall not be paid until he shall have so account- 
ed and paid ; and he shall perform no service until he 
shall have received the legal fees thereof. 

The justices of these courts shaU not receive to their own use any 
of the fees thereof, nor shall they exercise any control over the same. 
Law of 1S51, ch. 514, { 5 p. 957. 

[Section 74.] J^ees of Clerics. 

The clerk, the assistants, or deputy clerks and all 
other attendants of said courts, shall receive no fees or 
compensations for their own use whatsoever, for any 
services by them performed by virtue of their offices 
other than their salary {Laws of 1872, ch. 438, § 3). 

NOTB8. 

The salary of the clerks is $8000, each, per annum, which is paid 
by the comptroller in monthly installments out of the city treasury. 
I^vf$ of \S72, ch. 488, part of § 1. 

Section 74. Clerks to give bond. 

Every clerk hereafter appointed, shall, before he 
enters on the i)erformance of his duty, execute and file 
with the clerk of the city and county of New York, a 
bond in the j)enal sum of five thousand doUars, with 
two or more sufficient sureties, to be approved by the 
mayor or one of the judges of the Court of Common 
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Pleas (such approval to be indorsed thereon), to the 
effect that he will faithfully perform the duties of his 
office, and pay into the city treasury all moneys he 
may receive belonging to the city, and to pay all 
moneys that may be deposited with him in any action 
to the p.irty entitled to the same. For any and every 
breach of this bond, the Court of Common Pleas, or a 
judge thereof, may order the same to be prosecuted in 
the name of any person entitled to such money. 

Section 75. Clerks Tnay administer oaths. 

The clerk of each of these courts is authorized to 
administer oaths in the city of New York, in the same 
manner and with like effect as if he was a clerk of a 
court of record. 



Smnmary proceedings* Clerks shall take affidavits in summary 

groceedings. Laws of 1863, ch. 189, p. 828. And if not sworn to 
efore the clerk, but before the justice, or any other officer, aU sab- 
sequent proceedings, with the affidavit, are void. People ex reh 
Cole «. Alden, 26 Bote. 166. But these laws were changed by LawM 
of 1870, vol. 2, ch. 741, § 4, p. 1832, so that the affidavit may be 
taken before any officer authorized by law to take affidavits. 

Deputy. Where an affidavit is required by law to be taken before 
the clerk of a district court, it may be taken before the deputy, and 
the latter may in such case properly si^n the name of the clerk. 
People ex rel, Springsteen v. Powers, 19 Aib. Pr. p. 99. 

[Section 76.] Interpreters. 

The several justices of the district courts in the city 
of New York are hereby authorized and empowered to 
appoint an officer for each district court in said city, 
who shall hc^ known and designated as district court 
interpreter, and who shall hold office during the 
pleasure of the justice of the court to which he is ap- 
pointed. 

The interpreters of the several district courts in the 
city of New York, shall each receive annual compensa- 
tion of twelve hundred dollars {Laws of 1866, vol. 2, 
ch. 745, §§ 1, 3, p. 1593). 



Digitized by 



Google 



APPEAL. 198 

[Seetion 77.] Stenographers. 

And the justices of the district courts of the ojty of 
New York are hereby respectively authorized to ap- 
point a stenographer in their several courts whose 
duty it shall be to take full stenographic notes of all 
proceedings in trials had therein ; he shall hold his 
office during the pleasure of the justice of the court, 
and shall receive a salary of two thousand dollars per 
annum out of the city treasury {Laws of 1870, vol. 2, 
ch. 74 § 4, p. 1882). 

Seetion 76. Appeal to Court of Common PleaSy 
and provisions of Code applied. 

The provisions of the Code of Procedure in relation 
to appeals to review judgments rendered in these 
courts from section three hundred and fifty-one to sec- 
tion three hundr ed^and seventy-one, both inclusive, 
shall apply to said courts, except such appeals shall 
be the Superior Court [Court of Common Pleas] of the 
city of New York. 

NOTES, 

The aboTo ttatate was passed on the 18th of April, 1857, and sec- 
tion 82 was to take effect immediately. From that date, therefore, 
the jurisdiction in question, so far as regards those specific courts, 
stood re-transferred from the Common Pleas to the Superior Court. 
This change, however, was of short duration, as by Lattt of 1857, vol. 
2, ch. 728, § 21, p. 560, amending section 852 of the Code, passed 
only four d!ays after, «. 0., on the 17th of April, 1857, it was again 
provided that when the ^* jud^ent to be reviewed should have been 
rendered by a justice of the Juities^t Court of the city of New York,** 
the appeal shall be to the Court of Common Pleas for the city of New 
York. Though there is a confusion in the wording of these sections, 
owing to the change of nomenclature of the New York justices* 
Courts, effected by section 1 of the former statute, by which these 
courts are called '* district courts," which was unnoticed in the lat- 
ter, still there is no doubt that the temporary change is annulled, and 
the jurisdiction restored to the Common Pleas, after an interregnum 
in the Superior Court of twenty-four days, chapter 728 not being 
provided to take effect immediately. The subject of this temporary 
transfer of jurisdiction was brought up before the Qeneral Term of 
the Superior Court, and after consultation with the Justices of the 
Court of Common Pleas, it was decided Uiat the jurisdiction of the 
Common Pleas was restored, and that of the Superior court abro- 
gated, by the measure secondly above cited. Hawkins «. The Mayor, 
&Q,y 5 Alb. Pr. 844; Day «. Swackhammer, Id. 845, noU. Set, also, 
People V. Willis, Id. 205. The temporary doubt entertained o6it#r 
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in Davis n. Hudson, Id. 51, has been disregarded, and the practice so 
established by consent of both the courts in question. See statement 
at the end of report in Day v. Swackhaminer, 9upra, All the powers 
of the Superior Court as an appellate court from the district courts 

Sissed to the Common Pleas. Wood t>. Kelly, 2 HUt. 884. See, alao, 
cllhenny c. Wasson, 1 Daly, 285. 
The provisions of the Co*le of Procedure in relation to appeals to 
review judgments rendered in these courts, are as follows: 

Code, § Sol* Exi$ting laws repeaUd, 

All statutes, now in force, providing for the review of judgments 
in civil cases, rendered by courts of justices of the peace, by the Ma- 
rine Court of the city of New York, by the justices' courts in the city 
of New York, by the municipal court of the city of Brooklyn, and by 
the justices* courts of cities, and regulating the practice in relation to 
such review, are repealed ; and hereafter, the only mode 6f reviewing 
such judgments shall be an appeal, as prescribed by this chapter. 

Code. S JJoS* By what courts judgmenU are to he reviewed. 
When a judgment shall have been rendered by the general term 
of the Marine Court of the city of New York, or by a justice of a 
justice's dourt of that city, the appeal shall be to the Court of Com- 
mon Pleas for the city and county of New York When ren- 
dered by any of the other courts enumerated in section three hun- 
dred and fifty-one, the appeal ^hall be to the county court of the 
county where the judgment was rendered. On such appeal, when the 
amount of the claim or claims for which judgment was demanded by 
either party in his pleadings in the court below shall exceed fifty dol- 
lars, or when in an action to recover the possession of personal prop- 
erty, the value of the property as assessed, and the damages recov- 
ered, shall exceed fifty dollars, exclusive of costs, a new trial shall 
be had in the county court in the following appellate cases : 

1. When the judgment was rendered upon an issue of law joined 
between the parties. 

2. When it was rendered upon an issue of fact joined between the 
parties, whether the defendant was present at the trial or not. iVo- 
vided, however, that the appellant may, in cases where the amount 
for which judgment is demanded by either party in his pleadings ex- 
ceeds fifty dollars, or where an action to recover the possession of per- 
sonal property, the value of the property as assessed, and the dam- 
ages recovered shall exceed fifty dollars, exclusive of costs, state in the 
notice of appeal that such appeal is taken upon questions of law 
only, in which case a new trial shall not be had in the appellate 
court, but the appeal shall be heard and determined in the same man- 
ner as if such amount or said value and damages were fifty dollars or 
under. Provided^ however, that in the city and county of New York 
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appeals from the Marine and District Courts shall be taken and 
heard and returns made in the same manner as heretofore. 

Code^ $ 858* Appeal^ when to he taken. 

The appellant shall, within twenty days after judgment, serve a 
notice of appeal, stating the grounds upon which the appeal is 
fonnded. If the judgment is rendered upon process not person- 
ally served, and the defendant did not appear, he s!i ill have twenty 
days, after personal notice of the judgment, to serve the notice of ap- 
peal provided for in this and the next section. 

Code, § 854* Notice of appeal to be served on justice and opposite 
party ^ and costs of return to he paid. Undertaking or deposit. 

The notice of appeal must, within the same time, be served on the 
justice personalty, if living and within the county, or on his clerk, if 
there be one, and on the respondent personally, or by leaving it at his 
residence, with some person of suitable age and discretion ; or in case 
the respondent is not a resident of such county, or cannot, after due 
diligence, be found therein, in the snme manner on the attorney or 
agent, if any, who is a resident of such county, who appeared for 
the respondent on the trial ; and if neither the respondent nor such 
agent or attorney can be found in the county, the notice may be 
served on the respondent, by leaving it with the clerk of the appel- 
late court ; and the appellant must, at the time of the service of the 
notice of appeal on the justice or on his clerk, as herein provided (ex- 
cept in cases of appeals from the district courts in the city of New 
York), pay to such justice or clerk the costs of the action included in 
the judgment, together with two dollars, costs of the return, which 
shall be included in the judgments for costs on reversal. In all cases 
of appeal from the general term of the Marine Court of the city of 
New York, and fix)m the District Courts of the city of New York, to 
the Court of Common Pleas for the city and county of New York, 
the appellant shall, at the time of the service of the notice of appeal, 
pay to the clerk of the Marine Court, or to the justice or clerk of the 
District Court, two dollars, as costs of the return to such Court of 
Common Pleas, which costs, so paid, shall be included in the judg- 
ment for costs, in case the judgment of the court below shall be re- 
versed; and the appellant shall also execute, on the appeal, a written 
undertaking on his part, with one or more sufficient sureties, to the 
effect that the appellant will pay all costs, disbursements, and extra 
costs, awarded against him in the court below, if such judgment shall 
be affirmed by the appellate court, on such appeal, together with all 
costs and damages which may be awarded against him thereon ; such 
sureties to justify in double the amount specified in the undertaking; 
such undertaking and the sufficiency of the sureties to bs approved 
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by the jaatice of the court below, or one of the judges of the Court 
of Common Pleas; or the appellant may deposit, with the clerk of 
the Court of Common Pleas, the costs, disbursements, and extra 
costs, included in the judgment in the court below, and the sum of 
fifteen dollars to meet any costs that may be awarded against him in 
such appeal ; and such appeal from the general term of the Marine 
Court and the District Court shall be ineflTectual, unless, within the 
time specified for bringing the appeal, the appellant execute such un- 
dertaking or make such deposit ; the undertaking, when executed and 
approved, to be filed with the clerk of the Court of Common Pleas ; 
the amount, so deposited, shall be repaid by said clerk to the appel- 
lant, if he succeed on the appeal; and in case the judgment be 
affirmed, the said clerk shall, after execution is issued, pay over the 
amount so deposited, to the respondent, which shall be credited on 
the execution issued on the judgment of affirmance, to the extent 
thereof, and the balance, if any, on the execution issued on the judg- 
ment appealed from. 

Code, $ 8o5« Security to $tap execution. 

When, by the terms of section three hundred and fifty-two, the 
appellant is entitled to a new trial in the appellate court, he shall, at 
the time of taking his appeal, and in all other cases, if he desires a 
stay of execution of the judgment, give security as provided in the 
next section. 

Code, $ 856. Form of undertaking. 

The security shall be a written undertaking, executed by one or 
more sufficient sureties, approved by the county judge or by the court 
below, to the effect that if judgment be rendered against the ap- 
pellant, and execution thereon be returned unsatisfied, in whole or in 
part, the sureties will pay the amount unsatisfied. 

Code, § 857. Executum, hotc $tayed. 

The delivery of the undertaking to the court below shall stay the 
issuing of execution ; or if it have been issued, the service of a copy 
of the undertaking, certified by the court below, upon the ofiSoer 
holding the execution, shall stay further proceedings thereon. 

Code, § 858. In cote of death ofjuetice^ undertaking to he fML^ 
Where, by reason of the death of a justice of the peace, or his 
removal from the county, or any other cause, the undertaking on the 
appeal cannot be delivered to him, it shall be filed with the clerk of 
the appellate court, and notice thereof given to the respondent, or 
his attorney or agent, as provided in section 854 ; it shall, thereupom 
have the same eflBoct as if delivered to the justice. 
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Code, § S69. Filing notice of c^ecil instead of eerciee. 
When, by reason of the death of a justice of the peace, or his ab- 
sence from the county, or any other cause, the notice of appeal cannot 
be served as provided by section 358, it may be served by leaving the 
same with the clerk of the county. 

Code^ § S60* Return, when and how made and compelled. 
The court below shall thereupon, after ten days, and within thirty 
days after service of the notice of appeal, make a return to the ap- 
pellate court of the testimony, proceedings, and judgment, and file 
the same in the appellate court. The return may be compelled by 
attachment. But no justice of the peace shall be bound to make a 
return unless the fee prescribed by the last section of this chapter be 
paid on the service of the notice of appeal. Provided, however, that 
in cases where the amount for which judgment is demanded by either 
party in his pleading^ in the court below exceeds fifty dollars, or 
where the value of the property recovered, as appears from the verdict 
or judgment, shall exceed fifty dollars, the testimony need not be re- 
turned ; but in such case the court below shall return the process by 
which the action was commenced, with the proof of service thereof, 
and the pleadings, or copies thereof, the proceedings and judgment, 
together with a brief statement of the amount and nature of the claim 
or claims litigated by the respective parties, and in all cases the no- 
tice of appeal shall be annexed to the return ; but in cases where the 
appellant shall, in accordance with the provisions of section 852 of 
this act, state in the notice of appeal, that such appeal is taken upon 
questions of law only, the court below shall return to the appellate 
court the testimony, proceedings and judgment. 

Code, § 861* Betum, how made if justice he out of office. 
When a justice of the peace, by whom a judgment appealed from 
was rendered, shall have gone out of ofSce before a return is ordered, 
he shall, nevertheless, make a return in the same manner, and with 
the like effect, as if he were still in office. 

Code, S ^®2. Further return. 

If the return be defective, the appellate court may direct a further 
or amended return as often as may be necessary, and may compel a 
compliance with its order by attachment. And the court shall always 
be deemed open for these purposes. 

Code, S ^^^* Justice dead, insane, or absent. 

If a justice of the peace whose judgment is appealed from shall 
die, become insane, or remove from the State, the appellate court may 
examine witnesses on oath, to the facts and circumstances of the trial 
or judgment, and determine the appeal, as if the facts had been re- 
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tamed by the Jutiice. If he shall hare removed to another county 
within the State, the appellate court may compel him to make return, 
as if he were still within the county where the judgment was 
rendered. 

Code, § M4. Hearing upon return, DUmimng appeal \f wft 
brought on. 

If a return be made, and the appeal is from a jndgmeot where a 
new trial may not be had as provided by this chapter, it may be 
brought to a hearing at a general term of the appellate court, upon 
notice by either party of not less than eight days. It shail l)e placed 
upon the calendar, and continue thereon, without further notice, until 
finally disposed of. But if neither party bring it to a hearing before 
the end of the second term, the court shall dismiss the appeal, unless 
it continue the same by special order for cause shown. If the appeal 
is from a judgment where a new trial may be had, it may be 
brought to a hearing or trial at any term of the county court at which 
a petit jury shall be summoned to attend, upon the same notice as 
provided for actions in the supreme court; at least eight days before 
the court, the party desiring to bring on the appeal shall serve a note 
of issue on the clerk, and the clerk shall thereupon enter the cause on 
the calender, according to the date of the return. And the proyisions 
of this chapter for a new trial shall apply as well to appeals heretofore 
taken and now pending, as those hereafter to be brought. 

Code, § 865. To he heard on original papers or certified copies. 
The appeal shall be heard on the original papers, or certified copies 
thereof and no copy thereof need be furnished for the use of the court. 

Code, § 866* Judgment on appeal. New trials dbc. 

Upon the hearing of the appeal, the appellate court shall give 
judgment according to the justice of the case, without regard to tech- 
nical errors and defects, which do not affect the merits. In giving 
judgment, the court may affirm or reverse the judgment of the court 
below, in whole or in part, and as to any or all the parties, and for 
errors of law or fact. If the appeal is founded on an error in fact in the 
proceedings, not affecting the merits of the action, and not within the 
knowledge of the justice, the court may determine the alleged error 
in fact on affidavits, and may, in its discretion, inquire into and deter- 
mine the same upon examination of the witnesses. If the defendant 
failed to appear before the justice, and it is shown by the affidavits, 
served by the appellant, or otherwise, that manifest injustice has been 
done, and he satisfactorily excuses his default, the court may, in its 
discretion, set aside or suspend judgment, and order a new trial before 
the same or any other justice in the same county, at such time and 
place, and on such terms, as the court may deem proper. Where a 



Digitized by 



Google 



APPEAL. 199 

new trial shall be ordered before a justice, the parties must appear 
before him according to the order of the court, and the same proceed- 
ings must thereupon be had in the action as on the return of a sum- 
mons personally served. If the appeal shall be from a judgment in 
which a new trial may be had, as in this chapter prorided, the court 
shall proceed to the hearing of the cause, if the issue joined before 
the justice was an issue of law, or to the trial thereof by jury, if such 
issue was upon a question of fact. 

1. If the issue joined before the justice was an issue of law, the 
court shall render judgment thereon according to the law of the case ; 
and if such judgment be against the pleadings of either party, au 
amendment of such pleading may be allowed on the same terms, and 
in like case, as pleadings in actions in the supreme court ; aud the 
court may thereupon require the opposite party to answer such 
amended pleading, or join issue thereon, as the case may require, 
summarily. 

2. If, upon an appeal in an issue of law, the court should adjudge 
the pleading complained of to be valid, it shall, in like manner, re- 
quire the opposite party summarily to answer such pleadings or join 
issue thereon, as the case may require. 

8. Upon an issue of fact being so joined, the court shall proceed 
to hear the same tried by a jury in the same manner as issues joined 
in the supreme court. 

4. Every issue of fact so joined or brought upon an appeal, shall 
be tried in the same manner as in actions commenced in the supreme 
court. 

5. The court shall have the same power over its own determina- 
tions, the verdict of the jury, and shall render judgment thereon, in 
the same manner as the supreme court in actions pending therein, 
and may allow either party to amend his pleading, upon such terms 
as shall be just in cases where a new tiial may be bad, as in this 
chapter provided ; and in any such appeal, on which a new trial is to 
be had, either party may, at any time before trial, serve upon the 
opposite party an ofifer, in writing, to allow judgment to be taken 
against him for the sum or property, or to the effect in such offer spe- 
cified, and with or without costs, as said offer shall specify. If the 
party receiving such offer accept the same, and give notice thereof in 
writing within ten days, he may file the return and offer, with an affi- 
davit of service of notice of acceptance thereof, and the clerk shall 
thereupon enter judgment according to said offer. And if the party 
making such offer shall have given an undertaking upon the appeal, 
the parties executing such undertaking, shall be liable thereon for the 
payment of the judgment entered by virtue of said offer. If notice 
of acceptance be not given, the offer is to be deemed withdrawn, and 
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canDot be given in evidence. And if the party to whom sach offer is 
made fail to obtain a judgment more favorable to him than that spe- 
cified in said offer, then he shall not recover costs, but must pay the 
other party^s costs from the date of the service of the offer. 

6. Either party may move for a new trial in said court on a case 
or exception, or otherwise, and such motion may be made before or 
after judgment has been entered ; and the provisions of this act in 
relation to the proceedings on receiving the verdict of a jury, excep- 
tions to the decisions of the court, making and settling case and ex- 
ceptions, motions for new trials, and making up the judgment-roll in 
the Supreme Court, are hereby made applicable to all appeals brought 
up for trial, as in this chapter provided. 

Code, § 867. Judgment-roll. 

To every judgment on appeal there shall be annexed the return 
upon which it was heard, or a certified copy thereof^ the notice of 
appeal, with any offer, verdict, decision of the court, exceptions, case, 
and all orders and papers in any way involving the merits, and neces- 
sarily affecting the judgment; which shall be filed with the clerk of 
the court, and shall constitute the judgment-roll. 

Code, § 308. Costi, how awarded. 

If the judgment be affirmed, costs shall be awarded to the re- 
spondent. If it be reversed, costs shall be awarded to the appellant 
If it be affirmed in part, the costs, or such part as to the court shall 
seem just, may be awarded to either party. 

Code, § 309. Eestitution. 

If the judgment below, or any part thereof, be paid or collected, 
and the judgment be afterwards reversed, the appellate court shall 
order the amount paid or collected to be restored, with interest from 
the time of such payment or collection. The order may be obtained 
OD proof of the facts made at or alter the hearing, upon a previous no- 
tice of six days; and if the order shall be made before the judgment 
is entered, the amount may be included in the judgment. 

Code, § 8 70. Setting off costs and recovery. 

If, upon an appeal, a recovery be had by one party, and costs be 
awarded to the other, the appellate court shall set off the one against 
the other, and render judgment for the balance. 

Code, § 871* The costs on appeal^ dtc. 

Costs shall be allowed to the prevailing party in judgments ren- 
dered on appeal in all cases, with the following exceptions and limita- 
tions : — In the notice of appeal the appellant shall state in what par- 
ticular or particulars he claims the judgment should have been more 
favorable to him. If he claims that the amount of judgment ia less 
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favorable to him than it should have been, he shall state what should 
have been its amount. Within fifteen days after the service of the 
notice of appeal, the respondent may serve upon the appellant and 
justice an offer, in writing, to allow the judgment to be corrected in 
any of the particulars mentioned in the notice of appeal. The ap- 
pellant may thereupon, and within five days thereafter, file with the 
justice a written acceptance of. such offer, who shall thereupon make 
a minute thereof in his docket, and correct such judgment accord- 
ingly ; and the same, so corrected, shall stand as his judgment, and be 
enforced accordingly ; and %iny execution which has been issued upon 
the judgment appealed from shall be amended by the justice to cor- 
respond with the amended judgment; and no undertaking given to 
stay execution shall be enforced for more than the amount of the 
corrected judgment. 

If such offer be not made, and the judgment in the appellat 
court be more favorable to the appellant than the judgment in the 
court below, or if such offer be made and not accepted, and . the 
judgment of the appellate court be more favorable to the appellant 
than the offer of the respondent, the appellant shall recover costs : 
Provided, however, that the appellant shall not recover costs unless 
the judgment appealed from shall be reversed on such appeal, or be 
made more favorable to him, to the amount of at least ten dollars. 
If the offer be made, and accepted by the appellant, the appellant 
shall recover all his disbursements on appeal, and all his costs in the 
court below. But the appellant shall not recover costs except as pro- 
vided in this chapter. 

The respondent shall be entitled to recover costs where the appel- 
lant is not. 

Whenever costs are awarded to the appellant, he shall be allowed 
to tax, as part thereof, the costs and fees paid to the justice on mak- 
ing the appeal, as disbursements, in addition to the costs in the ap- 
pellate court; and when the judgment in the suit before the justice 
was against such appellant, he shall further be allowed to tax the 
costs incurred by him, which he would have been entitled to recover 
in OBse the judgment below had been rendered in his favor. 

If, upon an appeal, a recovery for any debt or damages be had by 
one party, and costs be awarded to the other party, the court shall set 
off such costs against such debt or damages, and and render judgment 
for the balance. 

The following fees and costs, and no other, except fees of officers, 
disbursements, and witnesses' fees, shall be allowed on appeal to the 
party entitled to costs, as herein provided, when the new trial is in 
the county court : 

For proceedings before notice of trial, ten dollars. 

26 
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For all subsequent proceedings before trial, seven dollars. 

For trial of an issue- of law, ten dollars. 

For every trial of an issue of fact, fifteen dollars. 

For argument of a motion for a new trial on a case of bill of ex- 
ception, ten dollars. 

In all cases, to either party, for every term, not exceeding five, at 
which the appeal is necessarily on the calendar, and is not tried or is 
not postponed by the court, seven dollars. 

In other appeals the costs shall be as follows : — To the af^llant, 
on reversal, fifteen dollars; to the respondent, on the affirmance, 
twelve dollars. If the judgment appealed from be reversed in part, 
and affirmed as to the residue, the amount of costs allowed to either 
party shall be such sum as the appellate court may award,, not ex- 
ceeding ten dollars. If the appeal be dismissed for want of prosecu- 
tion, as provided by section 364, no costs shall be allowed to either 
party. In every appeal, the justice of the peace before whom the 
judgment appealed from was rendered, shall receive two dollars for 
his return. If the judgment be reversed for an error of fact in the 
proceedings not affecting the merits, costs shall be in the discretion 
of the court. 

If, in the notice of appeal, the appellant shall not state in what 
particular or particulars he claims the judgment should have been 
made more favorable to him, he shall not l>e entitled to costs unless 
the judgment appealed from shall be wholly reversed. 

Notes to § 352. 

Summary proeeediu'gs* The Court of Common Pleas has no 
jurisdiction to review, upon appeal, the determination of a justice of a 
district court in a summary proceed ing by a landlord against a ten 
ant, to recover the possession of land. Roniaine v. Kinshiiiier, 2 
Hilt, 519; Kevins v. Willis, 5 Abb. Pr. 205; and see Davis v. Hudson. 
5 Abb. 61. The only method of reviewing those proceedings is by a 
writ of certiorari from the Supreme Court. Romaine r. Kinshimer, 
tupra. 

Leave to tii:o to the edart of appeals in an action commenceil in a 
district court will not be granted where the question decided by the 
Court of Common Pleas relates only to the practice in those courts 
under the provisions of the district court act, and a case involving the 
same question has been previously permitted to be taken to the court 
of appeals. Palmer v. Moeler, 2 Hilt. 421. Where the decision of 
the common pleas, upon a question presented on an appeal from the 
judgment of an inferior court, is in direct conflict with a decision of 
the general term of the supreme court in this district, a proper case 
is shown for granting leave to appeal to the court of appeals. Clapp 
V. Graves, 2 Hilt. 243. No appeal lies to the court of appeals from the 
judgment of the Court of Common Pleas of New York in an action re- 
moved into it from a district court of that city, under ch. 344 of 
Laws of 1857, without an order of the commcm pleas at general term. 
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allowing inch appeal. Smith r. White, 29 N. F. (9 Smith) p. 572; 
Salter v. Parkhurst, 2 DfUy's Bep. 240. 

New trial. An appeal from a district conrt of the city of New 
York is to be taken to the general term of the Court of Common Pleas 
in that city; and the provision of the Act of 1862 authorizing a new 
trial in the county court of cases tried in the ju^tice^s court, does not 
apply to the courts in the city of New York. Mclllhenny v. Wasson, 1 
IMly, 285. 

Nots$ to § 853. 

When time to appeal begins to ran. The date on which the 
judgment is actually entered, and not the date of the decision upon 
which judgment was entered, is the date from which the time within 
which an appeal may be taken from a district court judgment, begins 
to run. The time within which an appeal must be taken from a judg- 
ment of a district court, is to be computed from the time the judg- 
ment was actually rendered, and that time may be shown by extrinsic 
evidence; otherwise a justice, by delaying and then ante-dating his 
judgment, might prevent an appeal. Fnchs v, Pohlman, 2 Valy, 
210. 

Time of serving notice of appeal. It is not necessarv to docket 
the judgment before serving notice of appeal ; it may be jone as soon 
as it is rendered by the justice. Griswold v. Van Dusen, 2 E. D. Smith, 
178. The day on which the judgment is entered is to be excluded, 
and the last day in which notice may be served is to be included. 
Phelan c. Douglass, 11 Hoto, 198, and cases cited; Young v, Whit- 
comb, 46 Barb, 615; the case of Gait v. Finch, 24 Hoto. 195, distin- 
^ished. 

Faying eosts. When a complaint was dismissed by a referee with 
costs, a voluntary payment of costs by the plaintiff will not amount 
to a waiver of the right of appeal. Champion «. Plymouth Am. 8o- 
ciety, 42 Barb. 441. 

The notiee of appeal mast specify, with reasonable and sufficient 
certainty, the alleged error, whether in the process, the pleadings, the 
proceeding^ at the trial, or in the giving of judgment L^ v. Pchmidt, 6 
Abb. 188; 8. C, 1 Hilt. 587. A reference to the proceedings on the trial, 
as the place where the grounds of appeal will be found, is not suf- 
ficient. The notice of appeal must itself specify the grounds of ap- 
peal. Mayor, &c. of N. Y. v. Green, 1 Hut. 898; Deuchars «. Whea- 
ton, 16 How. 471; Gray v. Hannah, 80 How. 156; 8. C, 1 Abb.N. S. 
48. A general statement, "• that the judgment is unsustained by, and 
contrary to law and evidence,'' is also insufficient ; the errors must be 
distinctly specified in the notice. Kelty t. Jenkins, 1 HiU. 78 ; Derby 
V. Hannin, 15 How. 82; 8. C, 6 Abb. 150; Lee v. 8chmidt, 1 HUt. 
587; 8. C, less fully, 6 Abb. 188. Upon such a notice of appeal, 
specific objections will not be heard, but the judgment will be sum- 
marily affirmed. Lee c. 8chmidt, mpra ; Davis v. N. Y. & Erie R. 
R. Co., 1 HiU. 548. Having placed upon the record the grounds 
upon which he asks to have the judgment reversed, he cannot take 
any others, and he is estopped from taking any other grounds on the 
argument. Cristman c. Paul, 16 How. 17. Where, however, through 
mistake, a imrty has omitted to conform his proceedings to the proper 
requirements, the appellate court may permit such amendments to be 
supplied as will make the appeal effectual. Wood «. Kelly, 2 HUt. 
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884; Irwin r. Muir, 18 Hov. 409; 2 B. D. Smith, 178. The sUtement 
that the judgment wbr excessive, and should not have exceeded $10 
in any evont, held insufficient, and upon the justice^s judgment being 
reduced in the country court the appellant was refused costs. Hotch- 
kiRs r. Banks, 36 Ilotr. 61. 

Under § 371 of the Code of Procedure, if a party appealing from 
H justice^s judgment would entitle himself to costs, his notice of appeal 
must specify in plain and explicit language what the error or mistake 
of the justice really was. If the judgment was a recovery upon a 
single cause of action for unliquidated damages, a notice merely 
stating that the judgment should not have l>een for a sum exceeding 
a specified smaller amount, without pointing out any element in the 
damages that was erroneous, is not sufficient to entitle the appellant 
to costs. Gray c. Hannah, 1 AhboU^s Pr, Rep. K 8. 43. 

Where a notice of appeal from a justice's judgment, Bpecif3ring 
the particulars in which the judgment should have been more favor- 
able to the appellant, is served upon the respondent, the respondent, 
in serving his offer of or^e^itfivre, must not only serve it upon the 
party but also upon the jnstire. The statute has made the respondent's 
right to costs depend upon a compliance with its provisions. Smith 
f . Hinds, 80 Ih»it. Pr. 187. 

Service of notice. Wlicn the respondent cannot be found, after 
due diligence, it is sufficient to serve the notice of appeal on the 
respondent's attorney. Fuchs v. Pohlman, 2 Daly, 210. 

Delay In seryice. Unless the notice of appeal is served within 
twenty days after judj^ment, the right to appeal is gone. It is not 
possible to supply the omission. Purdy v. Harrison, 6 N. F. Leg. 
Oft». 898; 8. C 1 Code R. 54, Kid) nom. Purdv f. Harrison. See also, 
Tullock V. Bradshaw, 6 N. Y. Ia"j. Oha. 318; S. C, 1 Code H. 53; 
Reople ex ret. Geinniill r. Eldridge, 7 How. 108; Seymour t. Judd, 2 
N. Y. (2 CovMi.) 464; r/y/<f/Y/, Crittenden «. Adams, 6 Ho\t. 310; a C. 
3 Code H. 145; I Code R. N. S. 21. 

Single ground 4if appeal. Where a notice of appeal states a 
single ground of appeal, it confers jurisdiction on the appellate court 
*to examine the whole case, as set forth in the justice's return. 
Forman f?. Forman, 17 Iloir. 255. This is a decision in the sixth judicial 
district and is adverse to the decisions in the seventh district, in 
the case of Derby r. Hannin, 15 How. 32 ; and Bush v. Dennison, 
14 Id. 807. 

Example of HnlHcieni statement of grounds of appeal. 1 . The judg- 
ment should have been for the plaintiff, for at least $15 damages, 
besides costs, instead of being against him for costs. 2. The justice 
erred in admitting improper evidence on the part of the de- 
fendant, after proper objections made to the same by the plaintiff- 
3. The justice erred in excluding proper evidence offered on the part 
of the plaintiff. 4. The judgment is without evidence, and contrary 
to law. 5. The judgment is against both law and evidence. San- 
ders c. Keough, 27 Hoir. 477. 

Signature to notice. Where a party wishes to take an appeal 
from the judgment of the justice, any person may sign the notice 
of appeal at his request ; he need not be an attorney of a court of 
record. Hall r. Sawyer, 47 Btrh. 116. See also, Whitney c. War- 
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iier, 2 Cow, 500; Welsh c. Hill, 2 Johns. 878. The notice must be 
signed by the appellant, his agent or attorney. Larrabee v. Morri- 
son, 15 ifinn. 196. An admission of service indorsed on the notice 
does not estop taking advantage of the omission and defect. Ih. 

Personal notice. The rule is well settled that when a notice is 
rec^uired, or authorized by statute, in any le^al proceedings, it means 
written notice. Gilbert v. Columbia Turnpike Co., 8 Johns. Cases, 
107. Pearson c. Lovejoy, 58 Barb. 407; S. C 35 How. 198. A verbal 
notice is a nullity; it must be in writing. People ex rel. Gemmill 
V. Eldridge, 7 Hoto. 108. And the objection to the sufficiency of 
the notice should be made on a motion to dismiss the appeal. Nye 
9. Ayres, 1 B, D. Smithy 582. The appeal will be dismissed when 
no notice of appeal is attached to the return. Cabre v. Sturges, 1 
HiU. 160; Davis «. N. Y. & Erie R. R. Co., Id. 548. 

Statute to be liberally constrned. The statutes which regulate 
the right of appeal are always to be liberally construed; any construc- 
tion that will work a forfeiture of that right is not to be favored. 
Ackerman v. Emott, 4 Barb. 626 ;' 8. C, 3 N. T. Leg. Obs. 837 ; 1 
Wend. 888, 895. 

An qnestions to be passed npon. On appeal under this section 
and section 866 from a justice's judgment, the appellate court must 
hear at the same time, and pass upon all questions, both of error 
in law and of error in fact, and of a motion for a new trial. 
Cook V. Swift, 10 Abb. 212; 8. C, 18 How. 454. And where the ap- 
pellate court refused to hear arguments upon the whole case, at the 
same time required the appellant to argue his motion for a new 
trial before proceeding with the case, or lose the benefit of it, the 
supreme court reversed the judgment, and left the cause pending 
upon the appeal in the appellate court to be proceeded with anew. lb. 

Dismitising appeal* The motion should be made at special term. 
Gritwold V. Van Densen, 2 E. D. Smith, 178; contra, Bradley ©. Van 
Zandt, 3 Code R. 217. It cannot be considered on the argument of 
the appeal. Mills©. Shult, 2^. D. Smith, 139. When the appeal is dis- 
missed on the ground that it was not brought in time, this is a final 
determination of the rights of the parties, and is a judgment within 
the meaning of section 245 of the Code. Talbot v. Talbot, 23 N. T. 
(9 Smith) 17; 4 Wend. 488; 4 How. 195; 6 ffUl, 157; 7 How. 194; 12 
Johns. 81. 

Waiver to dismiss appeal. When the respondent puts in a gen- 
eral appearance in the appellate court, and notices the appeal for ar- 
gument, these are positive acts of submission to that tribunal, wholly 
inconsistent with a claim that the appeal was not brought in time. In 
such a case he cannot have the appeal dismissed on these grounds. 
Pearson v. Lovejoy, 85 How. Pr. 193; 8. C, 53 Barb. 407. 

Retnrn fee* Non-payment of is ground for dismissal when return 
18 not made for that reason. Van Hensou v. Kirkpatrick, 5 How. Pr. 
422; 8. C, 1 CodsBt^. N. S. 74. 

Notes to section 354. 

For notes on the notice of appeal, see notes to section 358. 

What Judgments may be appealed from. Judgment in parties' 
flitTor. A party may have a judgment in his own favor reversed, 
when he has recovered a less sum than the evidence shows he is en- 
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titled to. 81aman v. Buckley, 29 Barb, 290; Bissell >. Marshall, 6 
Johns. ^00; Johnson v, Qehh, 8 Burr. 1772. 

Mechanics' lien. Judgments upon, may be reversed like other 
judgments. People ex rel. Bendon c. County Judge of Rensselaer, 13 
Ifow. Fr. 899; Sullivan t?. Brewster, 8 How, Pr. 207; S. C, 1 E. D. 
Smifh, 681 ; Cronk v. Whittaker, Id. 647. 

The lien will be discharged under a judgment exempting property 
from it, notwithstanding an appeal has been taken under Laws of 
1863, ch. 500, {§ 7, 8, p. 859, unless the proceedings are staved. Van 
Cleve r. Abbott, 8 Abb. Pr. N. 8. 144. 

Judgment by defknit. Where judgment has been taken by de- 
fault, no appeal can be had. The party must seek relief by motion to 
the court where the action was commenced. Where a judgment is 
taken by default, it is, for the purpose of an appeal, equivalent to a 
judgment bv confession. Briggs v. Bergen, 28 X V. (9 Smith) 162; 
Otis V. Spencer, 16 N. Y. (2 Id.) 610 ; 8. C, 15 How. Pr. 425 ; Thur- 
ber c. Townsend, 22 N. T. (8 Smith) 517; Perkins v. Farnham, 10 
tiow. Pr, 120 ; Maltby r. Grane, 1 Keyes^ 548. 

IrregnUrity and JnrUdictional defeetit. An appeal may be taken 
from jurisdictional defects, as well as from matters of mere irregu- 
larity. Although a party is at liberty to treat a judgment or proceed- 
ing as void for want of jurisdiction, he may also seek a reversal of 
the proceedings by certiorari or appeal. Fitch v. Devlin, 15 Barb, 47. 
See also, 6 Wend, 654. 

Jndgmentit from which no appeal liex. No c^ntts awarded. The 
judgment is incomplete, and will not be affirmed or reversed, where 
the justice awards no costs. Monnell 9. Weller, 2 Johns, 8; Haullen- 
beck r. Gillies, 7 Abb. Pr. 421; S. C, 2 Hilt, 289; Nellis r. Turner, 
4 Den, 553. Compare, however, Gregory v. Trainer, 1 Abb. Pr. 209 ; 
8. C, less fully reported, 4 E, D, Smith, 58. 

IVbat is necessary to render an appeal effect! nal. Sendee of 
iiuderiaking. There is no provision of law requiring the under- 
taking required by sections 854 and 855 of the Code to be served on 
the respondent or his attorney. Jackson v. Smith, 16 Abb, Pr. 201 ; 
S. C, 25 How. Pr, 476. 

An nndertaking, pursuant to this section, does not bind the sure- 
ties for the payment of the damages recovered by the judgment ap- 
pealed from. The *' damages " referred to in this section, are such 
sum only as the court may award the respondent in addition to the 
amount of the judgment appealed from, and beyond the costs of ap- 
peal. Onderdonk v, Emmons, 9 Abb, Pr, 187. Such an undertaking 
' does not stay proceedings on the judgment ; to stay proceedings, an 
undertaking must be given, pursuant to sections 855 and 856 of the 
Code of Procedure. 2 HiU, 604. 

Deposit* The undertaking or deposit required by this section is 
absolutely necessary to render the appeal effectual in any case ; but 
this was designed to be a distinct and different undertaking from, 
and not intended as a substitute for the undertaking to be given to 
stav execution, required by sections 355 and 856 of the Code. On- 
derdonk p. Emmons, 17 How. Pr. 545: S. C, 2 HUt. 504; S. C, more 
fully reported, 9 Abb. Pr. 187. See also Conway t?. Hitchins, 9 Barb, 
878. 
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SHretie«' liability. The moment the judgment of the court below 
is affirmed, the liability of the sureties becomes fixed for the costs, 
&c. Onderdonk v. Emmons, 17 Bow, Pr, 547; S. C, ^ Hilt, 504; 9 
Abb, Fr, 1871. 

Amendment of undertaking^ may be had with consent of the sure- 
ties, otherise not. Langley d. Warren, 1 N. T. (1 Cornst,) 606; S. C, 
8 Hoic. Pr. 363; 1 Code Rep, 111; Wilson v, Allen, 8 How. Pr. 369. 
Consult, however. Wood v. Kelly, 2 Hilt, 384 ; Irwin v. Muir, 13 
ffow. Pr, 409; 8. C, 4 Abb, Pr, 133. 

Where a non-resident party gives security for costs on commenc- 
ing the action and on bringing an appeal, the costs are not payable, 
and cannot be collected until the appeal is decided and judgment en- 
tered. Van Vleck v, Clark, 38 BaA 316. 

Notes to section 355. 

Umdertaking mast be given. An appeal which is not followed 
up by the undertaking required by the Code, sections 355, 356, 357, 
does not operate as a stay of any further proceedings which the 
plaintiff might elect to pursue, in order to enforce the collecting of 
the judgment. Conway t, Hitchins, 9 Barb, 888. 

Stay of proceedings. On appeal, the appellate court cannot be 
justified in staying proceedings on the judgment appealed from, upon 
any other grounds than those prescribed by statute. Hawkins v. The 
Mayor, &c., of New York, 5 Abb, Pr, 344. 

Nature of the appeal. The appeal does not supersede the justice's 
judgment, nor does the county court proceed de novo with a trial. 
The appellate jurisdiction is merely of errors in the court below; the 
judgment is merely of affirmance or reversal ; and the whole proceed- 
ings are like those formerly had on certiorari. 2 Bundf. 634. The 
judgment remains a valid judgment and it is also a fixed right, not 
affected by any act repealing the statute on which the action was 
founded. Pruyn v. Tyler, 18 H&w, Pr, 331. See, also, Yeaton v. U. 
S., 5 Cranch, 281, 283; Conley x. Palmer, 2 N, Y. [2 Cornst,] 182. 

When statute not complied with. This question can only arise 
upon a motion to have the proceedings of the opposite party set 
aside by a motion made subsequent to the giving of the security. 
Dyckman v. Valiente, 28 How, Pr, 346; S. C, 43 Barb, 181; 19 Abb, 
Pr, 130. 

Superseiiing stay. In order that the stay may be superseded, 
there must be a formal judgment entered by the clerk; a stay of pro- 
ceedings is not removed for the purpose of an appeal, so that the re- 
spondent may issue execution by a judgment, on the appeal an- 
nounced orally, and entered in the minutes. Bowman v. Tallman, 28 
How. Pr, 482; S. C, 19 Abb, TV. 84; 2 Robt. 632; 3 Id. 633. See, 
also, Lentillon v. Mayor, &c., 1 Code B, N. S, 111; S. C, 8 Sandf. 
721. 

Violation of stay. After a party^s proceedings have been stayed, 
with the exception that leave has been reserved to him to enter judg- 
ment, it will be a violation of the stay and a nullity, if he serve a 
notice of entry of judgment. This will not limit the time within 
which an appeal can be taken. White v. Klinken, 16 Abb, Pr, 109. 

Effect of the stay. All further proceedings upon the judgment 
appealed from are stayed by the giving of the undertaking, but 
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those already had are not affected by it; e, g.,\f an execution has 
been issued and a levy made before the appeal is perfected, no sale 
can be had pending the appeal. But the levy is not discharged by 
the appeal, and the appellant cannot have the goods returned to 
him. Smith o. Allen, 2 £!, D, Smith, 259. 

Notes to section 856. 

It is not necessary that the undertaking required by this section 
should include that required by section 351. Sperlii^v. Lery, 1 Daly, 
95; c<mtra. Brush f>, Lee, 18 Abh, Pr. 899; 8. C, affirmed, 36 N. T, 
(9 Tiff.) 49; 34 Hovo, Pr. 288; 8 Abb. Pr. N. 8. 204; 1 Trans. App. 
66; Hallow. Pr. 617, n. 

An appeal is not effectual for any purpose, unless accompanied 
with an undertaking, and is a nullity. It makes no change in the 
proceedings, but leaves them in the same condition they were in be- 
fore the notice of appeal was given. Eelsey v. Campbell, 88 Bath, 
288. And when the sureties in an undertaking on at>pea] fail to justify, 
the notice of appeal, with all the proceedings connected therewith, 
falls to the ground, and the parties are remitted to the same condition 
they were in before the notice was given lb. The appellants are 
thus left free to perfect a new appeal, with an undertaking which 
will stay the execution of the judgment. lb. 

Approval of undertaking. Where a judge, in the exercise of his 
discretion, approves an undertaking, which proves to be invalid^ 
action will lie against him. Chickering v. Robinson, 8 Cush. (Mass. 
R) 548. 

Undertaking. It is not necessary that the undertaking given up> 
on obtaining a stay of execution under section 856 of the Code, 
should embrace the undertaking required by section 854, to perfect 
an appeal from a district court. Sperling v. Levy, 1 2>a/y, 95. 

Notes to $eetion 857. 

Bad faith. An appeal was perfected after execution had been is- 
sued ; before the constable had made his levy, a copy of the under- 
taking was served on the plaintiff, but not upon the constable; after 
the receipt of the undertaking, the plaintiff directed the constable to 
go on with the levy, which he did, — Held^ that the levy having been 
made in bad faith, must be set aside. Jones v. McCora, 7 Abb. iV. 
418. 

Haudauius. Where a temporary mandamus is awarded, and an 
appeal on the question is taken to the Court of Appeals, all proceed- 
ings on the judgment are stayed. After the appeal is perfected, if a 
mandamus issue, it will be set aside as irregular. People ex rsL 
Thomas v. Commissioners of Highways of Milton, 25 How. Pr. 257. 

Stay of proceeilings. On appeal from a District Court of the 
city of New York, before the issue of execution, a stay of proceed- 
ings is perfected by filing with the clerk of the Common Pleas an un- 
dertaking approved as required by section 856 of the Code of Pro- 
cedure, a copy of the undertaking need not be served on the re- 
spondent or his attorney. Jackson v. Smith, 16 Abb. Pr, 201; 8. C, 
25 How. Pr. 476. 

Notes to sections 860, 361, 862. 

Return fee must be paid at the time of the service of the notice of 
appeal, or the appeal may be dismissed when the return is not made 
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in consequence of the non-payment of such fee. Van Heuson v, Kirk- 
patrick, 5 How. Pr. 422; S. C, 1 Code Hep. N. 8. 74 

False return. A justice, in making a return on appeal, acts min- 
isterially, and is liable in damages for a &lse return. McDonnell v. 
Bufium, 81 ffoto. Pr. 154. 

Kesponsibilitj of Jnstiee. The justice is liable for a false return 
to an appeal, for any damages which a party to such appeal may sus- 
tain by reason of such false return. He acts ministerially in making 
a return to an appeal. McDonnell v. Buffum, 81 How. Pr. 154 ; Hough- 
ton V. Swartout, 1 Den. 589. See also Thompkins v. Sands, 8 Wend. 
463; Cunningham v. Bucklin, 8 Cow. 178; Scott v. Rushman, 1 Cow. 
d02. 

Semble^ the justice is not bound to make a return, if the notice of 
appeal do not specify auy grounds of error; and if he make one, the 
appeal should be dismissed. Cristman v. Paul, 16 How, Pr. 17. 

The return^ whAt to contain. The return of the justice should set 
forth when the summons or process was returnable, the day on which 
issue was joined, the adjournments, if any, the date of the trial, and 
the day whereon judgment was rendered. Peters v. Diossy, 8 E. D. 
Smithy 115. The pleadings, and all the evidence, documentary and parol, 
used on the trial, should be furnished to the appellate court. Ogden 
V. Sanderson, 8 B. D. Smithy 167; Roulsiou. «. McClelland, 2 Id. 60. 
See also Smith v. Van Brunt, Id. 584; Orcutt v. Cahill, 24 iV. Y. (10 
Smith) 578; Low v. Payne, 4 JV. T. (4 Com$t.) 247; Prosser v. Seen, 5 
^r6.607; McCafiirey v. Kelley, 2 Saruif. 687; Belsham v. Coolie, 1 E. 
D. Smith, 218; S. C, 8 Code Bep. 184. Where judgment is rendered 
-without proof, and on default, upon a constable's return of the per- 
eonal service of a summons and complaint, the statute must be strictly 
complied with. In such a case the justice's return should show that a 
copy of the complaint was served, verified by the party pleading, or 
his agent or attorney, as the case may be. A mere return that the 
summons was served with the complaint is not sufficient. Spring v. 
Baker, 1 HiU. 526. And where objection is taken to the sufficiency 
of the summons, the justice should properly set forth the summons, 
instead of giving a mere abstract of it. A copv of the summons 
would have been the proper return to submit. Sukman v. Boiger, 4 
B. D. Smithy 286. 

The notice of appeal must be attached to the return, or the appeal 
will be dismissed. Cabre v. Sturges, 1 HiU. 160 ; Bush v. Dennison, 
14 How. Pr. 807. 

The return of the justice must show what judgment was rendered. 
Unless this is done, the appeal will be dismissed with costs. Wood- 
side V. Pender, 2 E. D. Smithy 890; eontra, Klenck v. De Forrest, 8 
Code Bep. 185. 

Correeting returnR can only be done by motion to the court. 
Spence «. Beck, 1 HiU. 276; Kilpatrick v. Carr, 2 Alib. Pr. Ill; Mit- 
chell V. Menkle, 1 HiU. 142; Kelly v. Brower, Id. 514. 

The averment that it is untrue, or incorrect, and defective in its 
atatements, or that it contains immaterial matters, is insufficient. Nor 
is the fact that the attorney for the defendant in error drew up the 
return, and that it was afterwards ** corrected, altered, and fixed '' by 
the juttiee, unless abuse is clearly shown. Smith v. Johnston, 80 How. 
Pr. 874. See also Hunter v. Qraves, 4 Cow. 587. 
27 
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A party may compel the retura of evidence stricken out in the 
court below, in order that he may bring more distinctly before the 
appellate couit the points relied upon for a reversal of the decisioa. 
Smith V. Johnston, 80 How. Pr, 874. 

When the return does not state the pleadings in substance, or set 
them forth, a copv of them should be annexed to it, and referred to 
m such return. Spring v. Baker, 1 Hilt, 526. See also Smith v. Van 
^rnnt, 2 E, D. SmUh, 584. 

Where the justice^s return did not show in what manner he had 
disposed of a material question in the matter of the admissibility of 
certain evidence ; hM^ that the case must be put over for an amended 
return. Matthews v, Fiestel, 2 B. D, Smith, 90. 

Conflicting aflldaTits, retarn of lustiee must govern. The return 
of the justice must govern where the affidavits of the parties are in 
conflict, e. ^., as to whether an adjournment was made to the 18th or 
19th. Kelly v, Brower, 1 Hilt. 514. 

Original retarn or a certified copy must be produced or submitted 
on the argument, or the court will refuse to hear the appeal. In case 
the original return is lost, a new one should be procured. Smith v. 
Van Brunt, 2 E. D. Smith, 584. 

Appellate coart controlled by return. Where both parties at- 
tended the trial, the appellate coun cannot look beyond the reium — 
original or amended — although the appellant produces affidavits of 
facu which, had they appeared in the return, would require a reversal 
of judgment. Trust v, Delaplaine, 8 E, D, Smith, 219. And in re- 
viewing the charge made by a justice in submitting a case to a jury, 
the appellate court is controlled by the return, in determining what 
instructions the charge contained. Gkurison v. Pearce, 8 E. D. Smithy 
255. In general, where the return sets forth the evidence in detail, it 
is to be considered as stating the whole testimony, unless the contrarv 
distinctly appears. Orcutt v. Cahill, 24 N, T, 576. The mere fact thfl[t 
it was proved that a former trial has been had between the same par- 
ties, when the return does not show how such trial terminated, will 
not warrant the reversal of the judgment of one of these courts for 
the plaintiff, upon an issue there, on a plea of *^ former judgment." 
Morrill «. Whitehead, 4 E, D. Smith, 289. An error of a justice in 
receiving evidence of the execution of an instrument, without the 
production of the subscribing witness, is not available to an appel- 
lant, unless it appears from tde return that an objection was taken at 
the trial. Ranney v. Gwynne, 8 E, D. Smith, 59. 

The appeal should not be argued until the return is complete, for 
die reason that it is conclusive as to what transpired at the trial in 
tue court below. Affidavits cannot be used to support a defective re- 
turn. McAllister v. Sexton, 4 E. D. Smith, 41 ; Uyland v. Sherman, 2 
Id. .385; Trust «. Delaplaine, 8 Id. 219; Rawson r. Grow, 4 Id. 18; 
Kilpatrick v. Carr, 8 Abb. Pr. 117. Nor to modify or impeach it. 
Lynsky v. Pendegrast, 2 E. D. Smith, 48 ; Kilpatrick v. Carr, 8 Abb. Pr. 
117; Capewell v. Ormsby, 'i^E. D. Smith, 180; Bates v. Conkling, 10 
Wend. 269. The rule is the same with regard to the charge to the 
jury. Garrison «. Pierce, 8 E. D. Smith, 255. 

Not€» to section 868. 

Certiorari valid, though Judge out of ofllce. A return to a writ 
of certiorari, or to an appeal, may be made by a justice of this court. 
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and ifi valid, notwithstanding the judge's official tenn has expired. 
The rule is the same, whether or not the writ was served or ^he ap- 

Eeal brought before or after he has gone out of office. Conover t. 
>evlin, 15 Hew. Pr, 470; 8. C, 6 Ahh Pr, 238; sub nam. People ex 
rel. Devlin v. Peabody, and numerous cases cited in this case ; Harris 
©. Whitney, 6 Hofo, Pr, 176 ; overruling Peck v. Foot, 4 Id, 425. 

NotM to section 864. 
Parties to be ready for argament The appellate court require 
both parties to be ready for argument when the case is called. En- 
ffagements of counsel are not considered an excuse for postponing the 
hearing. Tryon v. Jennings, 12 Ahb. Pr, 88; 8. C, 22 How, Pr. 421. 
An appeal was noticed for argument, and placed on the calendar by 
the appellant. On the case being called at a subsequent term, the 
appellant not appearing, the judgment appealed from was affirmed 
by default, on motion of the respondent, and without any proof being 
required of his having noticed the appeal for argument. — Hel^ 
regular. Townsend c. Keenan, 2 Hilt. 544. And the court will affirm 
the judgment, if the appellant does not appear to argue the appeal. 
Geraghty v, Malone, 1 Cods B, 674 ; Bellony f>. Alexander, 1 Id. 64 ; 
Townsend v. Keenan, 2 HiU. 545. 

I. Appeal. 

HuleB of the Court of Common Pleas for the city and county of New 
Yorh^ relating to appeals from district courts. 

RULE I. 

There shall be a general term of the court held in the months of 
January, March, May, October and December, commencing on the 
first Monday in each month. 

RULE n. 

All appeals must be placed on the calendar and numbered. A 
note of issue of cases for the general term calendar must be filed with 
the clerk for each term, at least eigJU days before the first day of the 
term; but no case on appeal from the marine or a district court will 
be put on the calendttr unless the return has previously been filed, and 
all such cases will be put upon the calendar in the order in which the 
returns have been filed. 

RULE III. 

The calendar will be called through on the first Monday of the 
term ; and appeals may be then set down for argument for any day in 
the first and second weeks of the term. 

RULE rv. 

Motions to correct and strike causes from the calendar, and for 
judgment under Rule 60 of Supreme Court, will be heara on the first 
day of term. In cases of appeals from orders, the appellant shall serve 
upon the respondent, at least eight days before the first day of the 
term, a complete copy of the papers upon which the appeal is to be 
heard. 
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RULE VI. 

In appeals from the marine and district courts, if the appellant 
docs not procure the return to be made to this court within the time 
prescribed in section 860 of the Code of Procedure, the respondent 
rtay senre a notice in writing, reouiring the same to be done within 
ten days thereafter, and that in aefault thereof, he will, apply to the 
special term for an order dismissing the appeal ; and upon proof of 
the service of such notice, and of a non-compliance therewith, such 
order will be granted, unless the court grant further time for the 
filing of such return. 

RULE VII. 

If the court below shall not make the return to this court, as pre- 
scribed by the Code, the appellant may apply by motion to a judge at 
chambers, to compel such return, by attachment. 

RULE vni. 

All motions to open defaults, taken at the ^neral term, must be 
made at the special term. Motions to dismiss appeals, except as 
otherwise provided for in Rule IV., must be made at special term. 

RULE zx. 

No bond or undertaking will be allowed to be filed by the clerk 
of this court in his office, unless the same be legibly written, and all 
interlineations or erasures therein duly noted as having been made 
before the execution thereof. 

Rehearing denied. A rehearing of an appeal upon an affidavit 
which merely shows that, on the first hearing, the counsel for the 
appellant was not duly prepared to argue the cause, and therefore en- 
tertains the belief that the court did not fully understand the ques- 
tions involved in the case. Drucker «. Patterson, 2 Hilt. 185. And a 
rehearing will not be granted where it is palpable no advantage 
could result from it, as where the court are satisfied that a rehearing 
would lead to the same result as had bean already arrived at Teag 
V, Chrystie, 2 Abb. Pr. 259. 

Appeal to Conrt of Appeals. An appeal to the Court of Appeals 
from a judgment of the general term of the New York Common 
Pleas, upon appeal from an inferior court, should be allowed by the 
general term, by order duly entered, before the end of the next term, 
after which the judgment sought to be appealed from was entered. 
It is sufficient if the application of the party desiring the appeal is 
made and heard during that term ; and though the court do not de- 
cide upon the application till a subsequent term, they may then order 
the application to be allowed, and the order entered as of the proper 
term. Clapp v. Graves, 9 Abb. Pr. 21 ; Smith v. White, 28 N. r. 160. 

Points and anthorltles. Suitable points should be furnished by 
counsel on the submission of an appeal, and the appellate court be 
referred to such authorities and statutory enactments as are relied on 
by the respondent to sustain the judgment. De Agreda v. Faulberg, 
8 JB. D. Bnithy 178. Where no notice of appeal, or other papers 
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•ipacifying the grounds of appeal, are sabmitted, and no points or ar 
^ments are presented on behalf of the appellant, calling the atten- 
tion of the court to any grounds for sustaining the appesJ, the court, 
if it sees that justice has apparently been done, will not be ingenious 
to discover errors in the proceedings below, but will rather assume 
that if the appellant or his counsel cannot discover and point out er- 
rors, none exist. Suydam v. Munson, 3 E, D. Smithy 198. 

Questions not reriewable. The following matters are not the sub- 
ject of review on appeal. The competency of an expert witness. 
Wig^nd «. Wallace, 19 Barb, 888. The credibility of a witness. 
Memtt «. Lyon, 8 Barb, 110; Conrad e. Williams, 6 Hilly 444; Linch 
€?. Kelsey, 7 Barb, 466; McLaughlin p. Barnard, 2 E. D. Smith, 372; 
Whiting f>. Otes, 1 Bom, 420. 

Defective pleadings. Tift tJ. Tift, 4 Dm. 175 ; Neff ©. Clute, 12 
Barb, 466; Bell t>. Davis, 8 Id, 210; Hall o. McEechnie, 22 Id, 245; 
Young «. Rummell, 5 J5RK, 60. 

Amendments on appellant's request. Orser v. Grossman, 11 Hms. 
Pr, 620; 8. C, 4 E, D, Smith, 448. 

n. Objections, 

Objeetions for first time on appeal. The court will not consider 
objections presented on appeal which, if taken at the trial, might 
have been obviated by the respondent. Lee v, Schmidt, 1 HiU, 537 ; 
Hunt V, Hoboken Land and Improvement Co, , Id, 161. Thus, the ap- 
pellant cannot, for thejirst time on appeal insist that a question to a 
witness was improper because he was not shown to be an expert. 
Lee c. Schmidt, mpra ; Rouillier p. Wernicke, 8 E, D, Smithy 810 ; 
Whittocl^ V. Bueno, 1 HUt, 72. As a general rule, the appellate court 
will disregard all objections which were not taken at the trial, or 
which are not distinctly specified in the notice of appeal. Desmond 
©. Rice, 1 HiU. 581; Moore f), Somerindike, Id, 199; Damb o. Hoff- 
man, 8 E, D, Smithy 861 ; but see Forman v, Forman, 9 Abb. Pr, 520 ; 
8. C, 17 Bow, Pr, 255; Christman v. Paul, 16 Id, 17 ; Moore©. Somer 
indike, 1 HiU, 199; Desmond v. Rice, Id. 581. 

A defendant in proceedings in a justice's court, who does not ap 
pear before the justice on the return day of the summons, is pre- 
cluded from objecting, on appeal, to the regularity of the proceed- 
ings. 2 Abb, Pr, 28; People ex rd, Springsteen r. Powers, 19 Id. 99. 

Seasonable* Objections must be seasonable. The court does not 
favor a deceptive, secret, or unfair mode of raising an objection ; and 
therefore such objections as could have been fairly answered, if they 
had been seasonably made, will be disregarded on appeal, if not 

rdfically taken below. Coon v. Syracuse & Utica R. R. Co.. 5 K 
(1 8eld,) 492; Dayharsh v. Enos, Id, 581; Peck v, Richmond, 2 
B, D, Smith, 881; Barnes t?. Perine, 12 N. T. (2 Kern.) 18; Fowler ©. 
Clearwater, 85 Barb, 148. 

The following objections must be raised in the court below in 
order to be available on appeal. 

Leading qnestlons. Pollack v. Hoag, 4 E. D. Smith, 472; Pear- 
son V, Fiske, 2 HiU. 147 ; S. C, 7 Abb, Pr, 419. 

Competency of a witness. Fenn f>, Timpson, 4 E, D. SmUh, 276, 
278. 

Snflleiency of the evidence* Westbrook v, Douglass, 21 Barb, 
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909; Whitlock «. Bneno, 1 BiU. 72; Austin «. Barns, 16 Barb. 643: 
' Jenks V. Smith, 1 N. T. (\ Comst.) 90; 8. C, 8 Den. 592; Smith r. 
mil. 22 Barb. 656; Merrit o. Seaman, 6 Id, 830; S. C, 6 JIT. F. 
(2 8eld.) 168; Cabre f>. Sturges, I HiU. 160; Lee © Schmidt. M 537 : 
S. C, 6 Abb. Pr. 188. ' 

Defense of coverture by a feme sole. Castree f . Gavellc, 4 B. D. 
Smithy 425. 

Withdrawal of a Jnror. GkK>k v. Ritter, 4 E. D. 8mUK 253. 

Mis-Joinder on non-Joinder of parties. Tibbits o. Percy, 24 Barb. 
39; Barker e. Cassidy, 16 Id. 177; Avogadro t. Bull, 4 E. D. Smith, 
384; Glond v. Glass, 19 Barb. 179; Ackleyc. Tarbox, 29 Barb. 512: 
S. C, reversed, 27 iJo?/'. iV. 602 (n) ; 31 JV. F. (4 TY/f.) 564. 

Incompetent or inadmissible evidenee* Rouillier v. Wemicki. 3 
E. D. Smith, 310; Penn ». Timpson, Aid. 276, 278; Ranney «. 
Gwynne, 3 Id. 59. 

What objection may first be raised on appeal* Where the ob- 
jection is one which the opposite party could not have answered by 
further evidence, or by any act on his part, the objecting party may 
raise it for the first time on appeal. Tift v. Tift, 4 Den. 175 : New"- 
comb p. Clarke, 1 Id. 226 ; Pepper p. Haight, 20 Barb. 429. 

Notes to section 366. 

III. Thcjuagmewb. When it mil be reoersed^ and new trial. 

When Judgment will be reversed. Where, after a motion for a 
nonsiiit, the defendant does not wholly supply the omission of proof, 
but only in part. Lambert t>. Seely, 17 How. Pr. 432. The failure of 
a justice of these courts to render judgment within four [now eight] 
days after the cause is submitted to him, deprives him of jurisdiction 
and renders the judgment a nullity. Beman 9. Olmstead, 4 E. D. 
Smith, 279; Watson «. Davis, 19 Wend. 371; Wiseman n. Panama R 
R. Co., 1 HxU. 300. 

If the last day falls on Sunday, judgment must be rendered on the 
day preceding; and if it is not so done, the judgment will be erro- 
neous. Bissell V. Bissell, 11 Barb. 96; Ex-parte Dodge, 7 Cov^. 147; 
1 Wait Law A Pr. 56, § 115; 2 Id. 694. 

If the time for rendering the judgment is extended by the 8tipn> 
lation of the parties, and judgment is rendered within the stipullited 
time, the part^ against whom judgment is entered will be estopped 
from questioning the regularity or validity of the judgment on ap- 
peal. Barnes v. Budger, 41 Barb. 98. See also 2 Wait Law db iV. 
695. 

An appellate court, where a several judgment would have been 
proper in the court below, may now, upon appeal, reverse a judgment 
as to one defendant, and affirm it as to another. Giraud t. Beach, 4 
E. D. Smith, 27. And where, in an action of tort, judgment has^>een 
rendered against two, only one of whom appeals, the judgment may 
be reversed as to the appellant only. The former rule in these respects 
has been changed by the Code. lb. 

Plaintiflf's misstatements cause for reversal* On the day to which 
the action was adjourned the justice was engaged in the trial of an- 
other cause. Upon the plaintiff's statement that the defendant did 
not intend to appear, be suspended that trial, and took testimony 
and rendered judgment in the adjourned case. Shortly thereafter. 
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and before the time usually allowed by the justice before entering 
judgment by default, the defendant appeared for the purpose of 
trjdng the cause. Held^ that the judgment should be reversed, the 
inquest having been allowed out of the usual time, in consequence of 
misstatements to the justice by the plaintiff. Beach ^, McCan, 1 Hilt. 
256; S. C, 4 ^». Pr, 18. See also Armstrong r. Craig. 18 Barb. 
887 

Jnstlee's misstatements. Where the justice disposed of the busi- 
ness before him, and a defendant, who was waiting, asked for the 
cause in which he had been summoned, and was informed by the jus- 
tice that be had no such cause, he thereupon left the court: — Held^ 
that the plaintiff could not afterwards proceed with the cause in the 
defendant's absence. Murling «. Grote, 1 Hilt. 116. 

Omission of proof supplied. If a nonsuit is moved for, on the 
ground of a defect in the evidence, when there really was such a 
defect, the introduction of evidence which completes the proof by 
either party, will cure the error of refusing to grant the motion at the 
time when it was made. Kent «. Harcour^ 88 Barh, 491 ; Breidert v, 
Vincent, 1 E, D. Smith, 542; Barrick 9. Austin, 21 Barb. 241 ; Lambert 
V. Seely, 2 EiU, 429; 8. C, 17 How. Pr. 432. If the proof is only 
partially supplied, the judgment will be reversed on appeal. Lambert 
V. Seely, mpra. See also Hyland v. Sherman, 2 E, D. Smith, 284. 

An infknt plaintiff, appearing by Tiext friend instead of guardiar^, ^ 
if erroneous, can only be taken advantage of by an appeal from the 
judgment; it is not such an error as renders the judgment taken upon 
the merits void. Such a judgment, until reversed, is a bur to any 
other action for the same cause. Wilkiming v. Schmale, 1 Hilt. 263. 

If the infant plaintiff appeals from the judgment, it will only be 
revoked ; it will not be reversed ; he cannot have any costs on the 
appeal. Maynard v. Downer, 18 WeTid. 575. 

Testimony improperly rejected. A judgment will be reversed for 
an error in excluding testimony which is proper and material. Ray- 
mond 9, Richardson, 4 E. D. Smith, 171. Wliere the testimony estab- 
lishing a case is direct, unequivocal and consistent, the witnesses 
standing unimpeached and uncontradicted, justice or jury cannot un- 
reasonably discredit them, and the judgment will be set aside as 
against evidence. Jacks v. Darrin, 8 E. D, Smith, 558. And although 
on appeal the court may be of opinion that evidence, which has been 
improperly rejected in the court below, would not have changed the 
verdict of the jury, yet, if it might have influenced their minds in 
considering the facts, and was competent, the appellate ctourt is not 
at liberty to overlook the erroneous rejection and affirm the judg- 
ment. McAllister v. Sexton, 4 E. D. Smith, 41. 

Rendering Judgment before couuHel has concluded his argument. 
If the justice enters up judgment while one of the partieais summing 
up the case, it is error, for which the appellate court will reverse the 
judgment. Prentiss v. Sprague, 1 HiU. 428. See also 4 Black. Com. 
288, noU 5; Bagg's Case, 11 Cohe, 99 (5); King v. Gaskin, 8 Term B. 
209. 

Short summons ; no proof of non-residence. The appellate court 
will reverse the judgment where the action is commenced by short 
summons, and the defendant's non-residence is not established by 
proof contained in the return. Davidson v. Hutching 1 Hilt, 128. 
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Jndcrment afaintt erldenee. PoaitiTe testimony that a bill giren 
in alleged payment of the cause of action was connterfeit, met only 
by the testimony of the defendant that he has no recollection of pay- 
ing the bill in question, presents a case where the justice decides 
against the eridcnce if he gives judgment for the defendant. Baker 
«. Bonesteel, d HUt, 397. 

Illegal eridenee* If the evidence is clearly illegal, and affects a 
material issue in the case, and a proper objection is taken^ if it is ad- 
mitte<^ and judgment is rendered against the party, it is good ground 
for reversing the judgment. Williams r. Pitch, 18 N, r, (4 Smith) 
546; Erben v. Lorillard, 19 Id, (5 Smith) 299; reversing 8. C, d8 
Barb, 82; W6rrall v. Parmelee, 1 N, T, (1 Oom$L) 519; Wllmot •. 
Richardson, 6 Dusr, 828; Murray v. Smith, 1 Id, 418; Tuttle v. Hunt, 
2 Cow. 486; Whiting v, Otis, 1 Bom, 420, 424; Dresser v, Ainsworth, 
9 Barb. 619; Ward v. Washington Ins. Co., 6 Bo$w. 280; Penfield «. 
Carpenter, 18 Johns, 850; Weber v, Eangsland, 8 Bom, 415, 448; 
Hahn v. Van Doren, 1 E, D, Smithy 411 ; Main v. Eagle, Id, 619, 620; 
Belden v, Nicolay, 4 Id. 14, 17; Anthoine tf. Coit, 2 Hall, 40. 

Jurisdiction. This may be done, and the judgment will be re- 
versed, notwithstanding the question was not waived in the court 
below. Tiffany «. Gilbert, 4 Barb. 320; Wilkins v. Wheeler, 17 Bow. 
Pr, 93; 8. C, 28 Barb. 669; 8 Abb. iV. 116; Cooper*. Ball, 14 Bow. 
Pr, 295 ; Beattie v. Larkin, 2 E, D. Smith, 244. 

Conflicting evidence. Where the justice of a district court ren- 
ders judgment for the plaintiff on conflicting evidence, the apellate 
court will assume, in respect to every point on which the testamony 
was conflicting, that the justice found in favor of the plaintiff. Day- 
ton V. Rowland, 1 Daly, 446. 

Reversal as to one defendant ; affirmance as to the rest. Court 
may affirm or reverse the judgment of the court below, in whole or 
in part, and as to any or all of the parties, and for errors of law or 
of fact. Fields v. Moul, 15 Abb. Pr. 6. See also Kasson v. Milla, 8 
How. Pr. 377. The power of bU appellate courts to reverse in part, 
and to affirm in part, is now conclusively settled by the Court of Ap- 
peals. Brownell v, Winnie, 29 How. Pr. 193, 201 ; 8. C, 29 N, T. 
(2 Tiff,) 40; $vb nam, Brownell v. Winnie; Shaw v. Davis, 55 Barb. 
889. 

Negligence. An action for negligence, having been tried by the 
justice below, and the complaint dismissed, on the sole ground ttiat 
the defendant was not guilty of negligence, the Common Pleas will 
on appeal reverse the judgment, if erroneous on this point, and will 
not pass upon the question which was not passed on below, whether 
plaintiff was not also guilty of contributory negligence. Kenniell «. 
Burfeind, 2 Daly, 155. 

Hearing and determiuHtion. In general, where two or more in- 
dependent causes of action or separate items of claim are rendered in 
a justice's court, and the judgment is right as to one and erroneous 
as to the others, and this distinctly appears on appeal, it is the duty 
of the County Court to reverse as to the erroneous and affirm as to 
the legal part of the judgment. 18 JIfasi, 488; distinguishing 8 How. 
Pr. 877; Staats v. Hudson River R. R. Co., 89 BmH, 298; 8. C, 88 
How. Pr. 468; Decker v. Hassel, 26 Id. 528. 
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Berersing the Jndgrmeiit the onlj way of correcting mistakes. 

Where a judgment has been entered lor a wrong amount, through in- 
advertence or otherwise, the justice has no power to change the 
amount, either by increasing or diminishing it. The appellate court 
can only correct the error; they cannot correct the judgment. Hardy 
V. Seelye, 1 Hilt. 90; 8. C, 8 Abb. Pr, 108; Alburtis v. McOready, % 
E. I). Smith, 89; Bunker v. Latson, 1 Id, 410; People «? rel Phelps 
V. Delaware Common Pleas, 18 Wmd. 558 ; Edwards v. Drew, 2 E. J), 
i^ithy 55 ; Dauchy v. Brown, 41 Barb. 555. 

Examples of good cause for rerersaL Failure of justice to wait 
one hour after the return hour. Allen 9. Stone, 9 Barb. 61. For dis- 
regarding the evidence of witnesses, which is direct, unequivocal and 
consistent, and where such witnesses stood before the court unim- 
peached and uncontradicted. Jacks v. Darrin, 8 E. D. Smith, 559. 
See also Dolsen v. Arnold, 10 How. Pr. 528, 582 ; Baker v. Bonesteel, 
2 Hilt. 897. For improperly nonsuiting or failing to nonsuit a party. 
Allen V. Stone, 9 Barb. 60; Gregory v. Trainor, 4 E. D. Smith, 58; 8. 
C, 1 Abb. Pr. 209; eanPra, Hanlenbeck v. Gillies, 7 Id. 421; 8. C, 2 
BiU. 289. 

Bedneiog the Judgment. Where the judgment is for too large a sum, 
and there is a particular amount which ought to be deducted from 
the recovery, the appellate court may reverse the judgment for so 
much as ought to have been deducted, and affirm it as to the residue. 
Harris v. Bernard, 4E. D. Smith, 195; Donohue v. Henry, Id. 162, 165; 
La Motte v. Archer, Id. 46; Shannon «. Burr, 1 HiU. 89. 

Where a justice errs in rendering judgment for too large a sum, it 
is not necessary that the appellate court should reverse the judgment 
absolutely. It may be reversed, unless the plaintiff remits the excess. 
2 Seld. 97, 104. And the Supreme Court, on an appeal, may correct 
the judgment, where the excess is beyond the sum claimed in the com- 
plaint, by conforming it to the pleadings in this respect. (Reviewing 
many cases.) Weed v. Lee, 50 Barb. 854. 

What necessary to procure a new trial. The statute requires that 
it shall be shown that manifest injustice has been done. A defendant 
may have a case in which a mere statement of the facts and circum- 
stances in his affidavit would entitle him to relief, and yet, should he 
fail to present them, but rely upon a mere affidavit of merits in the 
usual form, no relief would be granted. Fowler «. Colyer, 2 E. D. 
Smith, 125; Armstrong v. Craig, 18 Barb. 887. The facts that show 
the injustice must be set forth, and not the conclusions from these 
facts. The court must be satisfied that there is a valid defense, either 
in whole or in part, to the action. Mix n. White, 1 E. D. Smith, 614 ; 
Mayor, &c., of New York «. Green, 1 BiU. 894, 895; Bissell «. Dean, 
8 E. D. Smith, 178; Travis «. Bassett, Id. 174. Where the defendant's 
affidavit is met by that of the plaintiff, and also that of other wit- 
nesses, the balance of proof will be against the defendant, and his 
application for a new trial must fail. Gottsberger t. Hamed, 2 E. D. 
Smith, 128 ; Foster «. Capewell, 1 HiU. 47 ; Van Wyck v. Kelly, 2 E. D. 
Smith, 128, note b; Gardner v. Wight, 8 E. D. Smith, 884. If the ap- 
pellant cannot produce the affidavit of the witness or witnesses, he 
must aver that they refuse to give their affidavits, but that under 
oath they would be compelled to testify. Lent v. Jones, 4 E. D. Smith, 
52, 54 ; Silkman v. Boiger^ Id. 286. The unsupported evidence of the de- 
fendant will not be sufficient to authorize a new trial, when it appeared 
28 



Digitized by 



Google 



318 THE DISTRICT COURTS IN NEW YORK. 

that the iudgment in the court below was obtained upon the evidence 
of the plaintiff's assignor of the demand sued on. 8«ymoar «. Elmer, 
4 E. D, Smith, 199, 201; S. C, 1 Abb, Pt, 412. The true question is 
whether the court is satisfied that injustice has been done, or whethn- 
the case is not so doubtful as to require a new trial, so that justice 
may preyaiL 

Rule with regard to new trial, Under this section of the Code 
(866), the court can onlv order a new trial on the ground that mani- 
fest injustice has been done, in cases where the defendant faHed to 
appear before the justice; nor can relief be granted if there is an 
authorized appearance for him. Bunker v. Latson, 1 E, 2>. 8mUK 410; 
Wilder t, N. Y. <& Harlem R. R Co., 1 Hili, 302; Edwards v. Drew, 
2 E, D, Smith, 55; Teaz v. Chystie, Id. 685; 8. C, 2 Abb. /¥. 259; 
Hunt 9. Westervelt, 4 E. D. Smith, 225; Story v. Bishop, Id, 428. But 
see Armstrong v, Craig, 18 Barb. 889. 

It does not alter the rule that the fact of non-residence and failure 
to file security appears for the first time upon a new trial ordered by 
the appellate court. 7 Abb. Pr, 421 ; Dean v. Cannon, 1 Ikdy, 84. 

Orauting new trial discretionary with county court; order not 
reviewable. An application under this section (866) is addressed to 
the discretion of the county court. An appeal will not lie to the Su- 
preme Court, from an order of the county court, granting or refusing 
a new trial. ' Wavel «. Wiles, 24 N. F. (10 Smith) 685. 

Parties restricted to proofe under the issue raised in the court 
below. When a new trial is granted in the county court, under § 866 
of the Code, the parties are restricted to proofs under the issue raised 
in the court below. Savage v. Cock, 17 Abb. Pr. 408. An amendment 
of { 866, subd. 5, in 1865, changed the rule, and permits an amend- 
ment by the county court. The form of the coQiplaint cannot be ob- 
jected to before the appellate court on a new trial. Fowler v. Wester- 
velt, 40 Barb. 874; 8. C, 17 Abb. Pr. 59. 

Effect of the reversal of a Judgment. Where a judgment for the 
plaintiff in the Marine or justice's court is reversed in the Court of 
Common Pleas on appeal, without an award of judgment final for the 
defendant upon the merits, such reversal is not conclusive of the rights 
of the parties. Ellert v. Kelly, 10 How. Pr. 392; S. C, 4 E. D. Smith, 
12. Where a judgment of nonsuit is rendered by a justice of the peace, 
which judgment is reversed on appeal, the plaintiff, if he wishes to 
prosecute further, must commence ae jwvo. Anonymous, 9 Wend. 503. 
Where a justice's judgment in favor of a plaintiff is subsequently re- 
versed on certiorari or upon an appeal, upon technical grounds in no 
way involving the merits, this will not be a bar to a subsequent action 
for the same cause. Onderdonk v. Randlett, 3 HiU, 828. Where the 
statute has not conferred jurisdiction over the subject matter of the 
action, any judgment which may be rendered will be absolutely void. 
Coffin 9. Tracy, 8 Caine$, 129; Blin d. Campbell, 14 John9. 482; Dudley 
«. May hew, 8 N. T. (8 Comvt.) 9; Beach p. Nixon, 9 N. T. (5 Seld.) 36; 
Kintz V. McNeal, 1 Den. 436. 

Justice's charge. Where the justice^s charge to the jury is mani- 
festly erroneous, especially if given at the request of the succesaful 
party, it is error for which the judgment should be reversed. Petit i^. 
Ide, 12 Abb. Pr. 44. Compare eupra, 86 ; ir^fra, 65. Where the justice 
in his charge assumed in favor of the defendant a material question 
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upon which the eyidence was conflicting, by instructing the jary that 
another qnestion was the only point to be passed on; HM^ that judg- 
ment for the defendant should be reversed. Ih, 

The granting of a new trial in an action which was brought be- 
fore a justice of the peace, under this section, is a matter of mere dis- 
cretion, not reviewable on appeal. Wavel c. Wiles, 24 N, F. 685. 
An application on appeal to suspend or set aside a judgment, and 
order a new trial in a district court, where the judgment was recov- 
ered upon satisfactory evidence g^iyen by an indifferent witness, 
should be supported by other proof than the mere affidavit of the' 
defendant that so much is not due. Lent f. Jones, 4 E. D, 8mUh^ 52. 
A defendant, on the return of a summons in a district court, is not 
entitled to an adjournment as a matter of right, upon his mere re- 
quest, without showing any reason therefor. Rawson t>. Grow, 4 E, 
D, Smithy 18. And in such case, if he appears by an agent or attor- 
ney, and answers the complaint, the couit, on appeal, cannot receive 
affidavits to show that manifest injustice has been done, and suspend 
or set aside the judgment, and order a new trial under section 866 of 
the Code. lb. A defendant's mere general denial of the allega- 
tions in the complaint is not sufficient evidence that injustice has been 
done him. If the defendant wishes to obtain a new trial, in such a 
case, he must point out the mode in which injustice has been done. 
Mayor. &c. of New York v. Green. I Hilt. 898. Where, on exceptions, 
the appellate court cannot clearly see that injustice has Jtot been done 
by the application of an improper rule of damages, they must order a 
new trial. Rogers v. Beard, 20 How, Pr. 98. WTiere, upon an ap- 

}>lication uMer section 866 of the Code, it was shown that the de- 
endant employed an attorney, who set out for the court room in 
proper time to reach there at the hour when the summons was return- 
able ; that he was delayed in the street by another client, and arrived 
fifteen minutes after the hour, finding that the case bad been called 
and a default taken, but that the plaintiff, with his witnesses and 
counsel, was stiil in court, and refucwsd to open the case, — Held, that 
the default was satisfactorily excused, and that a new trial should be 
ordered upon terms. Seymour v. Elmer, 4 E. D, Smithy 199. As 
to the power ea^ferred upon these cotirts to open tmd eet atide defaults, see 
[section 47] p. 188, ante. 

Adjonmment beyond statutory limitiu Where this is done, it fur- 
nishes ground for a new trial. Palmer v. Green, 1 Johns. Cos. 101 ; 
Dunham v. Hayden, 7 Johns, 881 ; Golden «. Dopkin, 8 Caines, 171 ; 
ProudfittJ. Herman, 8 Johns. 891; 2 Td. 192; 11 Id. 407; S Al>b. Pr. 
106; 1 Hilt. 140; 15 Johns. 492; 8 E. D. Smith, 816; 2 Id. 889; 8 
Id. 845; 8. C, 11 How. Pr. 95. 

Judgment rendered by appellate court, inoorreot Remedy. Where 
the judgment rendered by the appellate court is incorrect, e. g,, that 
it does not fix the precise time m which the new trial granted shall 
be had ; or in adjudging costs against the plaintiff, who was the re- 
spondent on the appeal, the plaintiff Qannot take advantage of it, 
a^inst the sheriff, but should seek his remedy by motion or appeal. 
Werner ©.Walters, 55 Barb. 691. 

Manner of drawing answer. New trial. Where an action is 
brought in a justice's court, claiming less than $50 damages, the de- 
fendant has a right to draw his answer in such a manner as to have a 
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new trial in the coanty court, in the OTent of his being nnracceflsfbl 
in the court below, provided his defenses are not false or sham, and 
are pleaded in good faith, and are proper defenses to the cause of ac- 
tion set ont in the complaint Houghton v. Eenyon, 88 Row. Pr. 
107. 

Preserrlng testtm^nj. New trial. Where an appeal is had to 
th^ common pleas, that conrt, on reversing the juagment, has no 
power to preserve the testimony of a witness taken on trial, notwith- 
standing such witness has left the State. Morris t;. Bleakly, 1 EUt. 90; 
8. C, ZAhb,Pr. 107. 

IV. Wfi^n it mil not he reversed. 

When Judgment will not be rerersed* A judgment will not be 
reversed because of the admission of immaterial evidence at the trial, 
when it can be seen that no harm resulted from its admission (Moore 
f>. Somerindike, 1 EiU, 199; Spencer v, Saratoga, Ac. R. R. Ck)., 12 
Barb, 882; Best t>. Smith, 5 Id, 283; Buck v, Waterbury, 18 Id, 116; 
Andrews t, Harrington, 19 Id, 843; Wells v. Cone, 55 Id. 585, 589); 
as where the fact intended to be proved thereby is already sufficiently 
established by other evidence CCrane v, Hardman, 4 E, D, Smith, 448; 
Buck tJ. Waterbury, 18 Ba/rb. 116); nor will a judgment be reversed 
for errors in the complaint, although they i»re such as would have 
been good ground of objection if taken at the trial when such defects, 
were supplied by the evidence, and no harm has been occasioned by 
them (Mayor of N. Y. v. Green, 1 ffilt, 398) ; nor where the action 
was tried upon the assumption of the existence of a fact which was 
not proven, but which was incumbent on the plaintiff to httve shown, 
and might have been established if objection had been taken at the 
trial (iSe «. Schmidt, 1 Hilt, 537) ; nor for defect of proof, when, if 
objection had been made at the trial, it could, or might have been 
obviated (lb,) ; nor unless the appellate court can come to the con- 
clusion that it was an obvious disregard of the weight of evidence as 
to create a conviction that it must have proceeded from passion, pre- 
judice, corruption, or palpable mistake (Tracy v, Hartman, 1 HiU. 
850) ; nor where there is a conflict of testimony, except in cases of 
palpable mistake, prejudice, passion, or partiality (Dempsey v. Paige, 
4 E. D, Smith, 218; Pearson v, Fiske, 2 HiU, 147; S. C, 7 Abb. Pr. 
417 ; Galoupean t>. Ketchum, 3 E, D. Smith, 175 ; Wilson v. Cook, Id. 
252; Easton «. Smith, 1 Id, 319; Kassont?. Mills, 8 How. Pr. 377; Ben- 
nett V. Scott, 18 Barb. 347; Marselisv. Seaman, 21 Barb. 319; Justison 
V. Crawford, 25 How, Pr. 465; Adsit v, Wilson, 7 Id. 64; Stryker e. 
Bergen, 15 Wend. 490; Noyes t>. Hewitt, 18 Id, 141; Carter v, Dalli- 
more, 2 San4f, 222; Fisher f>. Chandler, 1 John*, 504; Bennett «. 
Scutt, 18 Barb. 847; Bauem v. Tarpenny, 3 HiU, 75; Brown v. Wilde, 
12 Johns. 455; Mendell v, French, 2 Hilt. 178; Trowbridge v. Baker, 
1 Cow, 251) ; nor where the testimony of two of the defendant's wit- 
nesses was given in a manner to deprive it of any weight, although 
the appellate court probably would come to a different conclusion as 
to the fact from that arrived at by the justice (Tracy v. Hartman, 
mpra; Duuckle f>. Knocker, 11 Barb, 887); nor for the mere fact that 
the justice suspended the trial of one cause to take an inquest and 
render judgment in another (Beach v. McCan, 1 HUt. 256) ; nor on 
the ground that damages were excessive (Cropsey v. Murphy, 1 HiU. 
126); nor that though a complaint, for a conversion, relied on an im- 
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plied cdntract, the evidence could only support an action for tort, 
where it appears that the defendant was not misled. Doughty «. 
Crozicr, 9 AUb, Pr. 411. 

When the notice of appeal does not set forth any ground of ap- 
peal, the judgment will be affirmed. Mayor, &c., of New York v. 
Green, 1 MU. 898. It will be affirmed, where the notice alleges as 
the grounds of error, " that the judgment rendered by the court is 
contrary to the clear and decided weight of the eridence produced 
on the trial of this action." Lee v, Schmidt, 1 Mlt, 537; 8. C, 6 
Abb. Pr. 188. It was affirmed, where the following statement was 
made as the ground of appeal: '^ The judgment is clearly against the 
law and evidence of the case." Derby v. Hannin, 15 How. Pr. 82; 8. 
C, 5 Alh. Pr. 150. The rule was the same in Deu chars v. Wheaton, 
16 How. Pr. 471, where the errors assigned were, **that material 
testimony offered on the trial was excluded ; that material testimony 
was admitted which ought to have been excluded ; that the evidence 
was insufficient on the question of damages, and that the judgment 
was against the law of the case." ** The appellant must put his finger 
on the point relied upon, or distinctly inform his adversary on what 
ground he alleges that there is error in the judgment." Williams v. 
Cunningham, 2 8andf. 682; Sullivan t. McDonald, Id. note a; Irwin 
V. Muir, 18 How. Pr. 409; 8. C, 4 Abb. Pr. 188. 

The error assigned was *' that the judgment rendered by the court 
is contrary to the clear and decided weight of the evidence produced 
on the trial of this action." Held, insufficient to warrant a review. 
Lee V. Schmidt, 6 Abb. Pr. 188; 8. C, 1 Hilt. 687. 

Yarlance between pleading8 and proof. Where no ii^justice has 
been done, this is no reason for reversing the judgment. Briggs «. 
Evans, 1 E. D. Smith, 192. See also Rogers v. Verona, 1 Bosw. 417. 

Pleadings. If a good cause of action can be gathered from the 
pleadings (and it is within the justice's jurisdiction), it will be held 
sufficient. Technical nicety and precision is not required in the ac- 
tion before the justice, unless the objection is raised at that time. 
King «. Fuller, 8 Gaines, 52, and numerous cases in that volume. 
Hall f>. McKende, 22 Barb. 244. 

Former trial. On the trial before the justice it was proved that 
there had been a fonrfer trial between the same parties, for the same 
cause of action. Held, that this fact alone, without proving, and the 
return showing how such trial terminated, will not warrant the rever- 
sal of the judgment. Merrill v. Whitehead, 4 E. D. Smith, 289. 

Stipalatlon to introduce evidence must be brought to the atten- 
tion of the court ; otherwise, if the evidence is excluded, the appeal 
will not be sustained. Crane v. Hurdman, 4 E. D. Smith, 448. 

Cross appeal. The respondent must bring cross appeal in order 
to take advantage of error. Where this is not done, and the return 
clearly shows that an error was committed to his prejudice, it will 
furnish no ground for reversing the judgment. Robbins v. Codman, 
4 E. D. Smvth^ 816; Glassner v. Wheaton, 2 Id. 362; Leet). Schmidt, 
18 Ahb. Pr. 188; 8. C, 1 HiU. 587; Berrianc. Elmstead, 4 E. D. Smith, 
279. 

Illegal eridenee is not a fatal error, if there is abundant valid 
evidence to sustain the judgment. Buck u. Waterbury, 13 Barb. 116; 
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Shorter G. People, 2 JVl F. (8 Oomst,) 198; Harper «. Leal, 10 Aw. 
JV, 27a. 

Histcretroti nf Jnstiee* Matters resting in the discretion of the 
court are not reviewable, unless they affect a substantial right, al- 
thoit^h returned by the justice as part of the proceedings in the case. 
Hitehell r. Menkle, 1 HiU. 142. Qee also Brown v. Jones, 8 Abb. Pr. 
80; S. C. I Hilt. 204. 

R^fiiNal to fltyDom. A justice may, in certain cases, deny an ad- 
journment, and this will be no ground for reversing his judgment. 
Onderdonk p. Runlett, 5 HiU, 828; Irroy c. Nathan, 4 B. D, SmUk, 

m. 

R<H»Iiinsr witness after case is closed is entirely discretionary with 
the justice, and his decision will not be reviewed. Sheldon t. Wood, 
3 Botir. 307; Harpell t>. Curtis, 1 E, D. Smith, 78; Tre*dwell «. Steb- 
hin?, fl ^y^t/i, 5S8; Lamburt «. Seely, 2 Hilt. 429; Heidemheimer «. 
Wilson, SI Barb, 689. 

Refiisjil to allow an amendment. The refusal to allow an amend- 
ment of B pleading, if in any rase a ground of appeal, can only be 
so when no injustice would result from granting the application. A 
motion made on the trial to amend an answer so as to add a new 
defense, hefd, an appeal, that it was properly refused. Tattersall v, 
Has5, 1 Bih. 56; Waldheim r. Sichel, Id. 45. 

Aiuendment from breach of contract to tort is no ground for re- 
versing the judgment (Doughty «. Crorier, 9 Abb. Pr. 411 ; see, how- 
ever, Andrews p. Bond, 16 Sarb. 688) ; but the plaintiflf cannot declare 
one can5« of net ion and proye a different* one; e. g., complain on a 
contract and recover for a tort. Waldheim ». Sichel, 1 Hut. 45. This 
is the rule on appeal. Andrews «. Bond, and Doughty e. Crorier, 

Claim and delivery. A judgment erroneously entered as to form 
in action of replevin, the court may modify the judgment under sec- 
tion 830 of the Code, and need not reverse it Stauff e. Maher, 2 

Dtdy, 142. 

Denying a Jury trial. The court on appeal will review the decis- 
ion of a justice denying a jury trial, although no exception to the de- 
cision waji taken. Meech «. Brown, 1 Hilt. 257 ; B. C, 4 Ahb. Pr. 19. 

Improper testimony received. Where improper testimony is re- 
ceived, whicb mny have influenced the judgment, snd which was 
taken into consideration in finding the facts, the appellate court can- 
not disregard the error, although there appears to oe evidence in the 
cause which would have been sufficient to sustain the same finding, 
bad the illegal testimony been rejected. Belden v. Nicolay, 4 E. B. 
Smith, 14; Hahn v. Van Doren, 1 Id. 411; Main e. Eagle, 1 Id. 619; 
and see Harper v. Leal, 10 Haw. Pr. 276; Martin v. Garrett, 4 B. D. 
Smith, 346. 

Illegal evidence disregarded by the Jury. In a justice^s court, 
the admission of incompetent or illegal evidence will not be cured by 
a subsequent direction by the justice to disregard it. Penfield e. Car- 
penter, 13 Johfis. 350; Irwine v. Cook, 15 Id. 289; Tuttle e. Hunt, 2 
Cots. 436- In nuch a case the judgment will be reversed. 7ft. 

A mere ruling in favor of admitting illegal evidence will do no 
harm, if no evidence is given under the decision. Howland e. Wil- 
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lettB, 9 IT. 71 r5 Seld,] 170; S. 0., 5 8ant^. 219; Yallance «. King, 8 
Borb. 648. 

Leading qnestloiis. The judgment of a justice will not be re- 
versed on account of his having allowed leading (questions to be put 
to a witness, unless it is plain he has abused his discretion. Seymour 
«. Bradfield, 85 Barb. 49. 

That the omission or refhsal of the justice to charge the jury is 
not error. Pettit «. Ide, 12 Abb. Pr. 44. 

Wkat intendments will be mnde. A judgment of a justice's court 
will not be reversed on appeal, on the eround that the justice im- 
properly denied an application for an adjournment of the cause, not 
giving any reasons for it at the time, unless the error affirmatively ap- 
pears. It will be inferred, in the absence of anything to the contrary, 
that the justice openly stated his reasons for refusing the adjourn- 
ment Decker «. Hussell, 26 B&w. Pr, 528. 

In reviewing proceedings before justices of the peace, it is the 
province of the court to give them, and all the acts of the parties 
upon trial, a fair and reasonable construction, such as it may be sup- 
posed was intended by the parties, or understood by the court, and 
so as to save, and not destroy, the rights of the parties. The same 
precision is not to be looked for either in offers of, or objection to, 
evidence, nor the same care in noting them, that may be expected 
upon trials in a court of record or on a formal bill of exceptions. Wil- 
son V. Elwood, 28 N, T. 117. 

Appeal tr^m indgment by default. On appeal, under this section, 
from a judgment taken by default, the allegation of the defendant, 
that he is ignorant of law proceedings, is not a sufficient excuse for 
his non-attendance in court at the time and place mentioned in the 
summons. Mayor, &c. of N. T. v. Green, 1 BUt. 898. But where it 
clearly appears that the default was occasioned by mistaking the da^, 
from erroneous information, or other like cause, the court on appeal in 
a proper case may grant relief. Gardner v, Wight, 8 E. D, Smithy 
884. It is not a suf^ent reason for setting aside a judgment taken 
by default that the defendant's failure to appear was caused by his re- 
liance on the promise of the assignor of the plaintiff— with whom, 
after receiving notice of the assignment, he was negotiating for a set- 
tlement — to stop the proceedings in the suit. Travis v, Bassett, 8 E. D. 
Smithy 181. And wnere a dSendant has once appeared, and after- 
wards suffers judgment to be taken against him by default, having 
mistaken the time to which the cause was adjourned, this section con- 
fers no power upon the appellate court to grant relief. Williams v. 
McCauley, 8 B. D. Smith, 120; Wilde «. N. Y. & Harlem R. R. Co., 
1 Bill, 802; Hunt v. Westervelt, 4 E. D. Smith, 225. A judgment reg- 
ularly entered upon default will not be set aside, although the de- 
fendant excuses his default, and swears to a defense, if the ground 
of appeal, as specified in the notice, is simply for error in taking the 
judgment and not for relief upon the merits. Haughey «. Wilson, 1 
Bilt. 260. The appellant must establish that manifest ii^ustice has 
been done him by the default, and it is not enough that his affida- 
vit shows a defense. If the allegations in his affidavit are contro- 
verted by the plaintiff, the appellant must furnish, in addition to his 
own affidavit, proof, by other parties, of the truth of his defense. 
Gardner o. Wight, 8 E. B. Smith, 884 ; Lent «. Jones, 4 Id, 52. The 
court on appeal will not be astute to discover defects in the plaintiff's 
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evidence, where the defendant does not appear on the trial in the 
court below, especially when it is not claimea that manifest injustice 
has been done, or it is not shown that the appellant has a defense upon 
the meriU. Mayor, Ac. of N. Y. v, HyaU, 8 E. D, Smith, 156. 

Opening Jadgments. The only judgments that a justice of the 
peace can open are those obtained by default. Martin v. Mayor, Ac^ 
11 Ahb, Pr, 295; 8. C, affirmed, 12/^. 243; S. C, 20 Haw, Pr. 86. 

Short summons incorrectly used. An action was commenced by 
a short summons. On the trial the defendant did not appear and judg- 
ment was rendered against him by default. Held, that the judgment 
could not be reversed as upon error of fact, upon affidavits excusing 
the default and showing that he was a resident of the county. The 
justice b not deprived of jurisdiction by an error of fact, as he is 
when he uses the wrong process to bring the defendant into coiirt. 
Tanner v. Marsh, 58 Barb. 488; S. C, 86 Haw, Pr, 140. 

Judgments pro fornuu Entering judgments pro forma, by stipu- 
lation, without prejudice to the rights of the parties, is improper in 
these courts, ana cannot be sanctioned by the appellate court. In all 
such cases, the judgment will be considered final and conclusive upon 
questions of fact, unless clearly against the weight of evidence, mng 
V. New York & Erie R. R. Co., 1 Hilt. 285. 

Presumption on appeal* Where an appeal is taken from a jus- 
tice's judgment the presumption is in favor of its validity. It is not 
proper for the first time to raise an objection for a variance in the 
Court of Appeals; this is particularly the rule in a doubtful case. 
Thompson v, Bennett, 2 K^es^ 503. 

Errors not affecting the merits. Judgment by the c^untv court 
should be according to the justice of the case, and errors of the jus- 
tice, not aflfecting the merits, should be disregarded. Osincup v. 
Nichols, 49 Barb. 145. 

Defaalt. Costs. Notwithstanding a satisfactory excuse is ren- 
dered by the party in default, and on appeal the default is opened, 
still the respondent cannot be charged with the costs of the action in 
the court below, on the ground that he refused to accept such excuse. 
Camp V, Stewart, 2 E, D. Smith, 89; Seymour v. Elmer, 4 Id. IM; 
8. C, 1 Ahb. Pr, 412; Bissil t. Dean, 3 Id, 172, i74. 

Other business, no sufficient excuse. This of itself will furnish 
no sufficient excuse for opening a default. Fowler «. Cuyler, 2 B, D. 
Smith, 125; Gardner «. Wight. Sid, 384; Mulhern «. Hyde, /<i. 177. 

Defendant once appearing in the action can have no relief under 
section 866 of the Code, even though he failed to appear at the trial, 
and although he offers proof of a sufficient excuse tor his default. 
Williams «?. McCauley, 8 E, D. Smith, 120 ; Bunker v, Latson, 1 Id, 
410; Rawson v, Graw, 4 Id. 18; Edwards v. Drew, 2 Id. 55; 4 Id. 
255 ; 8 Abb. iV. 110; 1 HUt. 802. 

Adjournment by consent. Mistake. Good ground for opening 
default if manifest injustice has been done. Armstrong «. Ondg, 18 
Barb, 889. 

Proof of ii^jastice. The default must not only be excused but 
manifest injustice must clearly be shown to have been done. Mix v. 
White, 1 E, D. Smith, 614 ; Haughey v. Wilson, 1 mit, 259. 

Damages may be inserted in Judgment of alllrnuuice. Upon na 
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appeal by the judgment creditor in which he was successful, he erro- 
neously entered a judgment of affirmance for costs of appeal alone, be 
relying upon the original judgment rendered in the court below. Heldy 
that on motion the judgment of affirmance might be amended by in- 
serting the amount of the original judgment, as rendered in the court 
below. The place where the motion should be made, in such a case, 
is at special term. Bagley 9. Brown, 8 E, p. Smith, 66. 

Verdict against eTidenee. The finding of a verdict of a justice 
upon a question of fact, where there is a conflict of evidence, cannot 
be reviewed on appeal. Conkling v. Thompson, 29 Barb, 218; Com- 
ing 9. Calvert, 2 mlt. 66. S. P., Maguire v, Woodside, Id, 50 ; and see 
Barber «. Amoux, 18 Haw, Pr, 285. 

General notee. 

Both partieB nuiy appeaL The same judgment may be appealed 
from by both parties. Glassner «. Wheaton, 2 E, D. Smithy 852 ; 
Beach v, Raymond, Id, 496 ; Bobbins v. Codman, 4 Id, 816. 

Relief. The respondent can have no relief, on an appeal taken by 
the other party. In other words, on an appeal taken by one party, 
the other can have no relief. Glassner v. Wheaton, eupra; Beach v, 
Raymond, evpra; Rooney «. Second-avenue R. R. Co., 18 N, F. (4 
Smith) 868. 

Appeal perfected. In order that the appeal from a justice's judg- 
ment may be perfected, notice of appeal must be served on the jus- 
tice and on the respondent (or his attorney, if he is a non-resident). 
Unless all the requirements of the statute are complied with, the ap- 
peal is not perfected, and execution may be issued on the judgment. 
People «B m. Gemmill v. Eldridge, 7 Bow, Pr. 108. Bee, also, Scher- 
merhom v, Golief e, 1 Code B, N. 8. 290. Costs of the action in the 
court below must be paid by the appellant, before the appeal is ^r- 
fected to the county court. Griswold v. Van Deusen, 2 E. D, Smithy 
178. 

Appeal dismissed on the argument. The county court is confined 
in hearing the appeal to those grounds which are stated in the notice ; 
and where this states no sufficient ground of error, the appeal will be 
dismissed and the judgment affirmed. Derby v. Hannin, 15 Abb, Pr, 
150; S. C, 15 How. Pr. 82. 

Exception not necessary. It is not necessary to take an exception 
to the decision of a justice, e, g,y where he refuses to issue a venire. 
Meech v. Brown, 1 HiU. 257; 8. C, 4 ^1^. Pr, 19. 

Objection in Justice's conrt generally. When an irregularity is 
objected to, or when improj^er evidence is oflfered, the party objecting 
must fully, clearly and distinctljr state the grounds of objection. A 
general objection may be sufficient in some cases, as, for instance, 
where the objection could not have been obviated had it been specif- 
icallypointed out MerriU v. Seaman, 6 N. Y, (2 Sdd,) 168. Where 
an objection is general, and the evidence is proper, but the mode of 
proving it is improper, the court will presume that the objection is not 
made to the manner, but the matter, and the objection will be unavail- 
ing. Bellows 9. Sackett, 15 Barb, 96. Where a written instrument is 
o&red in evidence, and the objection is general, it will not reach a 
defect in the execution or acknowledgment of it. Mabbett v. White, 
12 JV. F. (^Kem,) 442. Nor as to the want of the subscribing witness. 
Ranney v, Gwynne, 8 B, D. Smithy 59; Crook «. l^Iali, 11 Barb, 205. 
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When defenRe« waired* A defense which might ha^e been aTail- 
uble if taken advantage of in the court below, and which is not in- 
cluded in the notice of appeal, cannot be first raised in the ap- 
g dilate court, e. g.^ that the cause of action was not assignable, 
uff V, Thompson, 4 E, D. Smithy 178. Variance between pleadings 
and prooft cannot be raised for the first time on appeal. Barnes 
«. Perrine, 12 K F. (3 Kern.) 18; Driggs v. Dwight, 17 Wend. 71-, 
Newstadt «. Adams, 5 IhuTy 48; Luckee «. Frantzkee, 1 E, D. 
Smithy 47. Nor misjoinder of parties. Bates v, James, 8 Zhter^ 
45. Where a question is objected to on the ground that it is leading, 
the objection must be put on that specific ground, otherwise it wSi 
be unavailable. Pearson v, Fiske, 7 Abb. Pr, 419; 8. C, 2 HiU. 146. 
That a witness is incompetent to testify (for any reason). McDonougb 
V. Loughlin, 21 Bai-b. 288. See albo Leach r. Kelsey, 7 Id. 466. That 
the plaintiff was not an incorporated company. Kennedy «. Cotton, 
28 Avrb. 69. That no power of attorney has been proved. Farmers* 
Loan and Trust Co. v. Curtis, 7 K T. (3 8eld.) 466. That secondary 
evidence had been allowed in the proof of a deed. Archer v. Zeh, 5 
HilL, 200. See, also, on this general head, Castree v. Cavelle, 4 E. D, 
Smith, 425; Duflfy v. Thompson, Id. 178. 

Reference^ written consent. Upon the written consent of the 
parties, the county court has jurisdiction to order a reference where an 
appeal is brought from a justice's court, in cases where there has been 
an issue of De^t joined. Hyland t. Loomis, 48 Barb. 126; eon^ra^ 
People ex rel. Blanchard v. Judges of Washington County Common 
Pleas, 20 Johns. 868. See Cowen v. Bush, 8 Cow. 848; Flower v. Allen, 
5 Id. 654. 

Construction of the words errors of fact. A mere erroneous de- 
cision upon a question of fact, upon the issues raised in the court 
below, never constitutes what is Imown as *^ error in fact." Error in 
fact is, strictly, some incapacity of the parties, such as infancy, cover- 
ture, or some irregularity in the service of process, or misconduct of the 
jury; these errors are properly termed ''errors in fact.*' Bigelow «. 
Banders, 22 Barb. 147, 149; Adsit v. Wilson, 7 Bow. Pr. 64, 68, 69; 
Kasson v. Mills, 8 How. Pr. 877; Hurd v. Beekman, Id. 524; Lynch «. 
McBeth, 7 Id. 118, 118; Wavel «. Wiles, 24 N.. Y. (10 Smith) 685, 687. 
If the return is mistaken or false, the defendant may allege that as 
''error in fact,'* on an appeal. Allen v. Martin, 10 Wend. 800; Fitch 
V. Devlin, 16 Barb. 47; Wheeler v. N. Y. & Harlem R. R. Co., 24 Barb. 
414; N. Y. & Erie R. R Co. v. Purdy, 18 Id. 574. 

Costs on appeal. The plaintiff recovered a judgment before a 
justice for $99 damages, and $18.65 costs. The defendant appealed 
to the county court, where, on a new trial, the plaintiff recovered 
$61.28. The defendant in his notice of appeal claimed that the judg- 
ment should not have been given for more than $88.88 damages, with 
$5 costs. The plaintiff did not make any offer. Held, that the de- 
lendant was entitled to costs. Fox v. Neliis, 25 How. Pr. 144 ; Myers 
V. White, 37 How. Pr. 898. 

Rehearing^ no more favorable Judgment. Where it is plain to 
the court that no advantage would result to the appellant, a rehearing 
of an appeal will not be granted. Teaz v. Chrystie, 2 E. D. Smithy 
635 ; 8. C, 2 HiU. 185; 2 Abb. Pr. 259. 

Appeal from orders. Restitation. Where an order is appealed 
from at general term, restitution is not usually ordered. Radway v. 
Graham, 4 Abb. Pr. 468. 
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Jndfment of aftmiaiice regrnlArly taken by defanlt. Practice. 

Where a judgment of affirmance has been regularly taken by default, 
the court will require the appellant, on a motion to open the de&ult, 
and before hearing his excuse, to show that the case has merits either 
upon the law or the facts involved in it, which will be ascertained 
from the motion on a mere statement without argument or by a care- 
ful inspection of the return. Tryon v. Jennings, 22 How, Pr. 421 ; 
8. C, 12 Abb, Pr. 88. This rule, however, was adopted on account of 
the press of business in the court which established it ; and the extent 
to which a county court would apply it would be to see that the ap- 
peal had no pretense of merits. 2 WaWs Law and Pra^^tice^ 884. 

Stay of proceedings* On appeal from a district court of the city 
of New York before the issue of execution, a stay of proceedings is 
perfected by filing with the clerk of the Court of Common Pleas an 
andertaking approved as required by § 856 of the Code of Procedure. 
N. 7, Com, Pliu, 1868, Jackson «. Smith, 16 Ahb. Pr, 201; 8. C, 25 
How. Pr. 476. 

Notes to ssetion 868. 

Costs. The appellate court must award costs to the respondent in 
affirming a judgment, and the court has no power to relieve the party 
against whom a decision is made on appeal from costs. Logue v. 
Gillick, 1 E. D. Smithy 898. On reversing a judgment, the court has 
no discretion as to costs. The reversal must be with costs; the court 
has not discretion to order otherwise. Hahn v. Van Doren, Id. 
411; Main o. Eagle, Id. 621; Chapin v, Churchill 12 How, Pr, 867. 
But if a reversal without costs is ordered, the clerk has no power to 
enter a reversal of judgment with costs. Chapin v. Churchill, »upra. 

Where a judgment for plaintiff is reversed without an award of 
judgment for the defendant, upon the merits, the defendant's costs 
in the court below cannot be allowed to him and included in the 
judgment of reversal in the appellate court. EUert v. Kelly, 4 E. D. 
8mSh, 12. 

But since the amendment of the Code, which allows the pleadings 
to be amended in those actions in which a new trial is had, there is 
no reason why a settlement of the judgment pending the appeal may 
not be set up by way of answer. 2 WaiVs Law dk Pr. 917. 

Comparison of two Judgments. In an action of tort to recover 
damages commenced before a justice, in which the plaintiff has judg- 
ment for a sum certain, and an appeal is brought to the county court, 
in which certain objections to the recoverv of the judgment are 
raised, but no offer of the amount is served by the plaintm, and on 
the trial in the appellate court, the plaintiff recovers a larger sum 
than in the court below, but not sufficient to equal the amount of in- 
terest on the first judgment, from the time of its recovery, the plain- 
tiff, nevertheless, recovers a more favorable judgment, and is entitled 
to costs. Smith v. May, 32 How, Pr. 222; 8. C, 2 Abb, Pr. N. 8. %21. 

Notes to section 369. 

Restitution. Where the appellant succeeds on the appeal and a 
judgment of reversal is entered generally, without any award of a new 
trial in the court below, the statute is imperative that the county court 
shall order restitution of all that the appellant has lost. Estus o. 
Baldwin, 9 How. Pr. 80; Jacks ». Darrin, 1 Alh. Pr, 232. 

Restitution will be ordered when, upon a reversal of a judgment 
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it appears, by a transcript from the docket, that the judgment has 
been satisfied. Hunt «. Westervelt, 4 E. D. Smith, 225. 

— by leare of conrt. Where a jadement of the conrt below has 
been paid before writ of error brought, bat not satisfied of record up- 
on reversal thereof, the plaintiff in error cannot enter a suggestion 
and award of restitution of payment in his record of reversal trithout 
Unv€ of the et>urt. Sheridan r.'Mann, 5 How. Pr. 201 ; 3 Code R, 213. 
It is otherwise where the judgment below is satisfied of record. 
There the evidence of payment comes up with the record, and resti 
tution is a matter of course. Ih. 

The proper course, where a party who has succeeded on appeal is en- 
titled to a restoration of money paid upon a judgment, is a motion in 
the appellate court for restoration ; ana on that motion being granted, 
the decision becomes a part of the judgment in the appellate court 
and the amount so paid can be collected by execution, with the costa. 
Kennedy v. O'Brien, 2 E. D, Smith, 41. 

Section 77. Powers qf justices. 

The justices of each of these courts may, in the city 
of New York, by virtue of his office, administer oaths, 
take depositions and acknowledgments, and certify 
the same in like manner and with like eflTect as if he 
were a justice or judge of a court of record ; and he 
may also perform the duties enumerated in the follow- 
ing provisions of the Revised Statutes of this State, 
and have all the authority therein specified. 

1. Article fourth, title three, chapter seven, entitled 
** of depositions to be taken in the State to be used in 
courts of other States and counties." 

2. Article second, title ten, chapter eight, entitled 
''summary proceedings to recover the possession of 
land in other cases." 

3. Title one, chapter two [part IV.], entitled **of 
proceedings to prevent the commission of crimes." 

4. Title 2, chapter two [part IV.], entitled " of the ex- 
amination of offenders, their commitment for trial and 
letting them to bail." 

[6.] In suits upon bonds given in abandonment 
cases, the justice holding such court shall have the same 
power as to requiring further security, or committing 
defendant in default thereof, as are now conferred by 
law upon the judges of courts of record in similar 
cases {Laws of 1862, ch. 389, p. 712). 



Digitized by 



Google 



POWKB8 OF JUSTICES. 829 

[6.] Any justice of any of the district courts of the 
city of New York, may o^n and set aside any default 
with costs, not exceeding ten dollars ; he may also, as 
a condition, order the party to give an undertaking 
with securities {Laws oflWi, ch. 484, § 16, p. 975). 

{See full teoBt of this Bsetian of the statute [section 47], ante, p, 188.) 

[7.] The several justices of the district courts in the 
city of New York are hereby authorized and empow- 
ered to appoint an officer for each district court in said 
city, who shall be known and designated as district 
court interpreter, and who shall hold office during the 
pleasure of the justice of the court to which he is ap- 
pointed (Laws 0/1866, vol. 2, ch. 745, § 1, p. 1593). 

[8.] The justices of the district courts in the city of 
New York are liereby respectively authorized to ap- 
point a stenographer in their several courts, whose 
duty it shall be to take full stenographic notes of all 
proceedings in trials had therein ; he shall hold his of- 
fice during the pleasure of the justice of the court and 
shall recieve a salary of two thousand dollars per an- 
num, out of the city treasury (Laws qf 1870, vol. 2, 
ch. 741, § 4, p. 1882). 

[9.] The justices of the district courts are author- 
ized to appoint a clerk, and an assistant clerk in each 
of the district courts, to hold office, perform the same 
duties, and possess the same power as now prescribed 
by. law. Laws qf 1872, ch. 438. 

NOTES. 

See next sections (78 and 70) as to fhrther powers of the justices. 

Seventh and ninth districts. The justices of these courts shall 
have the same powers, perform the same duties, and be subject to all 
the legal provisions now ezistinff in relation to the district courts in 
said city of New York. Law$ 0/1869, vol. 1, ch. 877, f 5, p. 854. 

False return. A justice in making a return on appeal, acts min- 
isterially, and is liable in damages for a false return. McDowell d. 
Buffum, 81 How. Pr, 154. 



Liability. The justice is liable for damages to the aggrieved 
party, if he exceeds his powers or authority. 11 Johm. 44, 177; 28 
li. F. 659; W Johns. 152; 10 Wend. 420; 4 Den, 118. See Cowen's 



Treatise, on this question, vol. 1, }§ 17, 20, 665, 667, 680, 684, 695, 697, 
698, 804, 847. 
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Approring nnderUklBf • Where a judge, in the exercise of his 
discretion, approves an undertaking, which proves to be invalid, an 
action wil lie against him. Chickering «. Rooinson, 3 Cudt. Mom, R, 
548. 

When not liable. The justice is, however, not liable for errors 
committed in the exercise of his powers or authority, where he han ju- 
risdictum of the person or subject matter. Jurisdiction being estab- 
lished, the court may proceed to almost any len^h in the exercise of 
its judicial functions, without incurring any liability. 4 Den. 120; II 
N. Y. (1 Kern.) 573; 19 Barb. 288; 38 Id, 889; Cotoen'B TreatUe, §§ 17, 
18, 660, 662, 684, 697, 698, 880, 1247, 1568. 

Section 78. Applifxdion qf certain sections — spec- 
ial proceedings. 

All the provisions of this act, from section one to 
section seventy-six, both inclusive, apply exclusively 
t(» these courts. Section seventy- seven relates to the 
justice only, who is thereby authorized to try special 
proceedings and perform magisterial and such other 
duties as are therein conferred upon him ; and the trial 
of an action or special proceeding may be continued 
from day to day, or from one day to any other day or 
days, until the same is finished. A special proceeding 
commenced before one justice may be continued before 
any other justice having jurisdiction of the subject- 
matter, the same as though it had been originally com- 
menced before him. A transcript of any proceedings 
had before either of said justices, or of any other paper 
filed with him, or of the minutes of any testimony taken 
by or before him, certified by him to be correct, shall 
be presumptive evidence of facts therein contained.. 

Section 79. Powers qf justice in special proceed- 
ings. 

The justice, when actually engaged in the hearing 
or trial of any special proceeding, shall have all the 
power and authority that are conferred on these courts 
by section sixt3'-six of this act ; and he may compel 
the attendance of witnesses on the trial of such special 
proceeding, the same as if it was the trial of an action 
pending in a court of record, except that subpoenas 
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shall be signed by the justice ; and he is authorized to 
punish them for neglect to attend the same, as courts 
of record are authorized to do. 

Section 80. Signification of the terms einployed 
in this act. 

Words used in this act in the past or present tense 
include the future as well as the past or present ; words 
used in the masculine gender include the feminine and 
neuter ; the singular number includes the plural, and 
the plural the singular; the word person includes a 
corporation as well as a natural person ; writing in- 
cludes printing or printing paper ; oath includes affirm- 
ation or declaration ; signature or subscription includes 
mark, when the person cannot write, his name being 
written near it, and witnessed by a person who shall 
write his own name as witness. The following terms 
also named in this act have the signification attached 
to them in this act, unless otherwise apparent from the 
context : 

1. The word "attorney " signifies an attorney of the 
Supreme Court of this State, duly licensed to practice 
as such. 

2. The word "district" signifies judicial district. 

3. The word "clerk" signifies the clerk of the 
court where the action is pending. 

4. The word "constable" signifies any person au- 
thorized to perform the duties of a constable. 

5. The word "corporation" includes every associa- 
tion having any corporate rights, whether created by 
special acts of legislature or under general laws. 

Corporations* It is a govemiug rule with regard to corporations, 
that their by-laws must be reasonable, and such as are vexatious, un- 
equal, oppressiye, or manifestly detrimental to the interests of the 
corporation, are yoid. Cartan n. Father Mathew United BencTolent 
Society, 3 Daly, 20. 

Section 81. Inconsistent laws repealed. 
All statutes, laws and rules heretofore in force in 
this State, in any case provided for by this act, or in- 
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consistent with its provisionSj are liereby repealed aud 
abrogated ; nor is any such statute, Law or rule to be 
deemed retained because it ia consistent witli provisions 
upon the same subject in this act ; but such repeal does 
not affect any right already existing or accrued, or 
any proceedings already taken except [as] in this act 
provided. 



! 
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APPENDIX OF FORMS. 



Summons. 

DISTRICT COURT IN THB CITY OF NEW YORK, FOR THB JXTDICIAL 

PI8TRICT. 



[liame of plaintiff] 

agaimt 
[Name of defendant.] 



, Summons. 



The People of the State of New York. 
To the above named defendant : 

Ton are hereby summoned and required to appear in this action 
before , Esquire, Justice of the District Court in 

the city of New York, for the Judicial District, in the court, 

at the court- room thereof, at No. street, in the city of 

New York, on the seventh day of June, 1872, at nine o'clock in the 
forenoon, to answer the complaint of the plaintiff in this action, 
who will take judgment against you for the sum of [one hundred 
dollars], with interest from the [third] day of [January], 1872, if you 
then fail to appear and answer. 

[Signoiture of eUrh.] 
Dated New York, June 1, 1872. 

NOTE. 

An ^^ alias aummona" i$ the same a$ the abovey except that it has 
the word ^^ alias ^^ before the word ^^ summons," opposite the title. 

The original summons mvst he returned to the clerk of the court on or 
before the return day named in it, and the trial fee, $2.60 or $8.50, paid, 
before the action toill be called. 



Marshal's return of service. 

DISTRICT COURT, JUDICIAL DISTRICT. 

City and County of New York, ss. : 

On the [first] day of [June], 1872, I served a copy of the within 
snmroons and complaint in the city of New York, on the within- 
named defendant, in person, at No. street 

, Marshal. 

30 
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Affidavit of Hervlce. 
City and County of New York, ss. : 

, being duly sworn, says, that on the day of , 

IWT , at No. , in said city, he served a copy of the 

within summons and complaint on {name of defendant]^ the defend- 
smL therein named, by delivering to and leaving with him personally 
a true copy thereof; that he knew the person so served to be the per- 
son described in said summons as defendant therein. 

Sworn before me this { [Signature,] 

of June, 1872. ( 



Deputation. 

I hereby depute John Smith to serve this summons. 
Dated New York, June , 1872. 



Indorsement of original summons. 

Pk ID tiff's residence. 
Defendant's residence. 



1»18TKICT COURT, JUDICIAL DISTRICT. 



Wit. Sub. Vol. Fol. 



Summons, $100. 
against > 

' Return the 7th day of June, 1872, 



Plaintilf appeared by John Doe. 

Complaint, goods sold and delivered. 

Defendant appeared by Richard Roe. 

AnBwer, General denial ; demands bill of particulars. 

Adjourned by defendant to June 13, at 9 a. m.. 

Jud^i^ent for the plaintiff for $100 damages, besides costs, and $12 

elytra costs. 
Diited the 13th day of June, 1872. 

[Signature of J fist ice, ] 



Application pauper summons. 
^o , Esquire, Justice of the District Court for the 

Judicial District : 

The undersigned respectfully represents, that he has a good cause 

of iLction, arising on contract for goods sold and delivered for the 

auui of $ [or state the cause of action] against [atate nan^ 

{^' debtor or defendant]^ and that he is not worth the sum of 
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twenty dollars, excepting the wearing apparel and necessary fur- 
niture for himself and family, and excepting the above subject mat- 
ter which he is not in possession of. 
New York, June, 1872. 

[Signature of plaintiff,] 

City and County of New York, ss : 

[Nams of plaintiff]^ of said city, being duly sworn says, that the 
fects contained in the above petition are true. 

Sworu to before me the day ) 

of June, 1872. f 

[ To be approved on the bach by the justice^ asfoUotca :] 

Approved. 

, Justice. 

Appointment of guardian for infants. 

An infant carnot sue in his own name. Hurlburt v. Newell, 4 
How. Pr. 93. Nor can his general guardian sue for him without a 
special appointment. Hoyt c. Hilton, 2 Edw. 202. He must first 
apply to the judge of the court in Which he would sue for the 
appointment of a suitable person as guardian to appear for him for 
the purpose of the suit. This must be done before the commence- 
ment of the action (Wilder v. Emler, 12 Wend. 191), otherwise it will 
be irregular. Hill v. Thacter, 3 Hoip. Pr. 407. This appHication must 
be made by the infant^ if he is of the age of fourteen^ if not^ then by his 
general guardian, or some relative, or friend. Hahn «. Van Doren, I 
E. D. Smith, 411 ; Anable c. Anable, 24 Hoio. Pr. 92. Having done 
this he may commence an action, and the papers may be signed by 
an attorrey as in other cases. Hill c. Thacter, 3 ^Imt. iV. 407; 11 
Wend. 164. See § 11, subd. 1, and notes, ante, p. 64. 



Petition, affldarit and order for appointment of gaardlan for an 
infant under the age of fourteen years. 

To the District Court of the city of New York, for the 
Judicial District. 

The petition of John Doe, of the city of New York, respectfully ' 
shows : 

I. That Henry Doe, of said city, is an infant under the age of four- 
teen years, and is now thirteen years of age. 

n. That your petitioner is the step-father of said John Doe, 
and has the care and charge of said infant, and educates, supports 
and maintains him as such step-father. 

HI. That the said infant, John Doe, has a good cause of action 
against Richard Roe, to recover the sum of twenty dollars, for wages 
due him by said Roe for work, labor and services from about the 
31st day of March, 1870, to about the 1st day of April, 1 ,70; and 
that it is desirable that an action be commenced in this court to re- 
cover said sum of twenty dollars. 
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Wherefore your petitioner prays that he may be appointed tbe 
guardian of said infant, Henry Doe, for the purposes of said action. 
Datecf New York, April 6th, 1870. 

JoHK Doe. 
City and County of New York, ss : 

John Doe, being duly sworn, deposes and says, that the foregoing^ 
petition is true to his own knowledge ; that be resides in the city 
of New York, and has no interest adyeroe to said infant ; and that 
he is worth the sum of one hundred dollars oyer all his liabilities. 
Sworn to before me this 16th ) Jomr Dob. 

day of April, 1870. S 

J. C. Julius Lanobein, 

Com. of Deeds, N. Y. Co. 

I consent to become the general guardian of Henry Doe for the 
purposes mentioned in the foregoing petition. 
Dated New York, April 6th, 1870. John Doe. 



Order thereon. 
On reading and filing the petition of John Doe, and the affidayit 
thereto annexed, each dated April 6th, 1870, it is ordered that said 
John Doe, of the city of New York, be appointed the guardian of 
Henry Doe, an infant, for the purposes of an action to be commenced 
in this court against Richard Roe. 
Dated New York, April 6th, 1870. (Signature of justice,) 



Petition, affldayit, and order for the appointment of guardian of 

infant over fourteen years of age. 
To the District Court in the City of New York for the 

Judicial District 

The petition of John Doe, an infant, shows : 

L That your petitioner is over the age of fourteen years, and waa 
eighteen years of age on the 1st day of June, 1872, last past. 

IL That your petitioner has a good cause of action against one 
Richard Roe, arising on a contract for work, labor and services done 
rendered and performed by your petitioner for said Roe at hb request^ 
and that said Roe is indebted unto your petitioner for such work^ 
labor and services in the sum of seventy-five dollars, and that your 
petitioner desires to commence an action in this court against said 
Roe for the recovery of the same. 

Wherefore your petitioner prays that William Doe may be ap- 
pointed the guardian ad litem of your petitioner to commence and 
prosecute such action for your petitioner. 

And your petitioner will ever pray, &c. 
Dated New York, June 16th, 1872. John Dok. 
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City and County of New York, as: 

John Doe, being dnly sworn, deposes and says that be has read 
the forgoing petition, which is tme to his own knowledge, except as 
to the matters which are therein stated to be upon information and 
belief, and as to those matters he believes it to be tme. 
Sworn to before me, this ) John Dob. 

15th day of June, 1872. f 



Consent of guardian* 

I hereby consent to beconie the guardian ad litem of John Doe, 
for the purposes mentioned in the foregoing petition. 

William Doe. 
Dated New York, June 15th 1872. 



Order thereon. 

On reading and filing the petition of John Doe, and the affidavit 
thereto annexed, each dated June 15th 1872, it is ordered that William 
Doe, of the City of New York, be appointed the guardian ad litem 
of said John Doe, for the purpose of an action to be commenced in 
this court against one Richard Roe. 
Dated New York, June 15th, 1872. [Signature of justice.] 



Appointment of guardian for infant defendants. 

Where an infant is a defendant, it is essential that a guardian ad 
litem should be appointed for him, after service of the process, and 
before proceeding to join issue. 15 Abb. Pr. 12. Judgment rendered 
against an infant for want of an answer and without the appointment 
oi a guardian ad litem^ is irregular, and will be set aside on motion. 
Kellogg 9. Klock, 2 Code Bap. 28; Mockey o. Grey, 2 Johns. 192. 
Where an infant is a married woman, it is customary to appoint her 
husband, if he has no interest adverse to her, and is competent in 
other respects, ^m § 11, subd. 2 and notes^ ante^ p. 64. 



Petition by Infant defendant orer fonrteen years of age for the ap- 
pointment of a gnardian ad litem. 

[TUleof the cause.] 

To the Hon. , Justice of the District Court in the city of 

New York for the Judicial District. 

The petition of C. D., the defendant in this action, respectfully 
shows: 

I. That an action has been commenced against your petitioner in 
this court by A. 'B. [Here state the object of the O/ction.] 

n. That your petitioner is an infant of the age of 18 years, and 
resides with his father at No. street, in the city of New 

York, and that is his general guardian. 

nL That six days have not elapsed since the service of the sum- 
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mons on your petitioner, [or,] that no application for appointment of 
fi^uardian ad lit^mi to appear in behalf of your petitioner, in said action, 
has been made, to the best of your petitioner's knowledge and l)clief. 

Wherefore your petitioner asks that E. F. may be appointed his 
guardian ad lUem^ to appear and defend said action on his behalf. 

[Signature. ] 
f Ver^fic/ititm^ eonsent of proposed guardiayi, and proof of competency^ 
as in preceding fcrm$. 



Order appointing guardian ad litem for infant defendant. 

\Titlf0f cause.] 

On rt-ading and filing the annexed petition of A. B. for the ap- 
pointment of E. F. his guardian ad litem, and the consent of said E. 
F. Ovfifred^ that said E. F. be and he is hereby appointed guardian 
M Htem for the petitioner A. B., and authorized and directed to ap- 
p^iir ancl defend on his behalf the action mentioned therein. 



TrtiHon by relative or friend of infant defendant nnder fonrteen 
years of age. 

[ TiU4^ rf cfiuse.] 

To the lion. , Justice of the District Court in the city of 

New York for the Judicial District. 

The petition of E. F. respectfully shows : I. That the above en- 
titlerl at tion has been commenced by service of a summons upon C. D., 
tind thai the object of said action is [here state it conciselt/]. 

IL That said C. D. is an infant under the age of fourteen years, 
and resides with the petitioner, who is his father, and that he has no 
gfmeral f^uardian [or otherwise state what guardianship he has]. 

Wherefore your petitioner asks that a guardian ad litem, be ap- 
pointed to appear and defend said action on behalf of said infant. 

[Signature. ] 

[VsHficfition, <fe«., dc.j as in preceding form^.] 



Application for summons against non-resident defendant. 

f Title of court and cause. ] 

City and County of New York, ss. 

pTohn Doe, of number street, in said city, being duly 

flworn, rieposeth and saith, that he is the plaintiff herein, has, he 
vory heHeves, a good cause of action, arising on contract, against 
Richard Roe, the defendant herein, and the deponent says, that the 
aatd Rirhard Roe, defendant, resides in the town of White Plains, 
cnunty of Westchester, State of New York, and not in the city and 
county f>f New York ; and this deponent prays that a short summons 
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may issue against the said Richard Roe, defendant, according to the 
statute in such case made and provided. 
Sworn to, before me, this ) 



day of June, 1872. 



Affidayit of iion* residence of plaintiff. 

[Titl^ of court and cattse.] 

City and County of New York, ss. : 

John Doe, of No. street, in the city of New York, 

being duly sworn, deposeth and saith, that Richard Roe has, as he 
verily believes, a good cause of action, arising on contract against 
John Smith, the defendant, and this deponent says, that said Richard 
Roe, the plaintifif, resides in city of Albany, State of New York, 
and not in the city and county of New York ; and this deponent prays 
a short summons against the said John Smith, on giving security ac- 
cording to the statute in such case made and provided. 
Sworn to, before me, this ) [Sigimture,] 



day of June, 1872. 



Undertaking for non-resident plaintiff. 

Whereas, Richard Roe, not being a resident of the city and county 
of New York, and on the above application and affidavit demands a 
short summons to be issued against John Smith, the defendant ; I do, 
therefore, become surety, according to the act in such case made and 
provided, that if the defendant recover judgment, the plaintiff will 
pay to said defendant the costs and extra costs which shall be given 
against him ; the said plaintiff hereby engaging forthwith to pay such 
costs and extra costs that may be awarded said defendant, not exceed- 
ing one hundred dollars. 

Witness my hand and seal, this day of June, 1872. 

In the presence of [Signature,] 

City and County of New York, ss. : 

the surety above named, being duly sworn, says 
that he is a [house orjree] holder in said city, and is worth the sum of 
two hundred dollars over and above ail his just debts and liabilities, 
and property exempt from execution. 

Sworn to, this day of June, 1872, [ [Signature.] 

before me j 

City and County of New York, ss. : 

On this day of June, 1872, before me, personally came 

above named, to me known to be the same person 
described in, and who executed the foregoing undertaking, and 
acknowledged to me that he executed the same. J [Signature.] 

Approved as to form and manner of execution. 

New York, June , 1872. [Signature of justice.] 
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AlHdATit to obUin order for substituted senrieoy under statute of 
1858, and amended act of 186S, and order thereon. 

(Su page 78, anU,) 
[Title of the court] 
[Title of the action,] 

City and County of New York^ as: 

, being daly sworn, deposes and says, that he is a 
marshal of the city of New York, and as such, is duly authorized 
to serve the summons [or name the papere] in this action ; that depo- 
nent has made proper and diligent effort to serve said [name the papen] 
on the defendant in this action, who resides at [i^ate place of reeidenee 
or hmneei] ; and that after such proper and diligent eflfbrt, the said 
, defendant, cannot be found, so that said service can be 
niade by deponent [now state the facte ahowinff the proper and diligent 
efforts made to serve defendant] ; [or] that the said , defend- 

ant, avoids and evades such service, so thatj Ac. [State facts and dr- 
cumstanees of such evasion fvUy.] 

Deponent further swears, that said defendant is not an officer, 
soldier or musician actually engaged in the army or military service 
of the United States, actually absent from his place of residence, and 
actually engaged in the army or military service of the United States, 
nor a sailor or marine actually engaged in the naval service of the 
United States ; nor is this action one for the foreclosure, partition or 
sale of real estate. 

[If the marshal cannot swear as to the residence of the -defendant^ - 
th€U fact ehotdd also be shown hy affidavit.] 



Order thereon. 

[TiOe, iStc] 

On reading and filing the annexed affidavit, and on motion of 
, attorney for the plaintiff in this action, it is ordered, 
that the service of the summons in this action be made, by leaving a 
copy thereof at the residence of , the above named 

defendant, at , with some person of proper age, if 

admittance can be obtained, and such proper person found, who will 
receive the same ; or, if admittance cannot be obtained, or any such 
proper person found, who will receive the same, then, by affixing the 
same to the outer or other door of said residence, and by putting an- 
other copy thereof, inclosed in an envelope, and directed to the said 
, at place of residence, into the post-office in 

the city of New York, where , the said defendant, resides, 

and prepaying the postage thereon. 

Dated, &c. [SigTiature of justice. ] 
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Application for, afRdayit to obtain, and undertaking on, attachment* 

To , Justice of the District Court, in the city of New 

York, for the Judicial District. 

The subscriber applies for an attachment against the property of 
C. D., on the grounds set forth in the affidavit hereunto annexed. 

Dated the day of June, 1872. 

City and County of New York, ss. : 

A. B. [or E. P.], being duly sworn, says, that G. H. [or, that he is 
tlie agent of A, 5., and that O. II.] is justly indebted unto deponent 
[or, said A. B.] in the sum of dollars, over and above all 

payments and set-off^ counter-claims and discounts which the said G. 
H. has against him, as near as he can ascertain the same, which debt 
HTcme upon contract for ^ood'', sold and delivered to said G. H. [or, 
state generally Iioic the debt arose], and that the said G. H. is about 
disposing of his property, and is about to remove the same from the 
county of New York, with the preconceived intent and design to 
cheat and defraud this deponent and his other creditors, and that the 
following are the facts and circumstances, of deponent's own knowl- 
ed«re, showing the fraudulent purpose and intent of said G. H. That 
said G, H. is the proprietor of a dry goods store in avenue, 

and deponent has made numerous calls upon said G. H. at his store, 
for payment of said debt ; that deponent is also in the dry goods bus- 
iness, and knows the value of dry goods ; that deponent, about one 
week ago, saw said store almost fnll of newly purchased goods, and 
deponent also saw goods sold much below cost, in said store; that 
deponent could on none of said occasions, see or find said G. H. in 
said Store or at his residence, and that his clerks and servants gener- 
ally gave evasive and contradictory answers as to his whereabouts ; 
and when deponent inquired why said goods were sold below cost, 
one clerk expressed surprise, and another, the confidential clerk of 
said G. H., denied said goods were being sold below cost. Deponent 
further says, that said sales are still going on, and said G. H. is not 
making new purchases to continue his business, although many 
shelves in said store are now empty, and more than half of said 
goods sold in so short space of time, which is out of the usual and 
ordinary run of the business of said G. H., and were impossible to 
have been made at this time of the year as ordinary bona fide sales. 
Deponent further says, that he has just called at the residence of said 
G. H., and was informed by a stranger, who opened the door, that 
the family of said G. H. had moved to Newark, in the State of New 
Jersey, and that said G. H. had gone with them [or state such other 
facts and circumstances, not conclusions or belief, as show the intent to 
defraud (see pp. 99 to 102, inclusive, ante)]. 

And the defendant cannot be arrested under the " Act abolishing 
31 
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imprisonment for debt and to punish fraudulent debtors," passed 
April 26, 1831. 

[3iffnatur0 ^A. B,, or his agent.] 
^ Sworn before me, the day { 

of 187 . S 

. ' I 

Undertakiiif^ on attaehaent. 

Whereas, A. B. [or, E. F., the agent of A. B., the] plaintiff; 
t having applied to , Justice of the District Court of 

the city of New York, for the Judicial District for an attachment 

against the property of G. U., the defendant, and said justice having 
ordered the attachment to issue on filing the undertaking required by 
statute. Now in consideration thereof, and one dollar to us in hand 
paid, we, John Doe, and Richard Roe, of the city of New York, do 
jointly and severally undertake and agree, that if the said defendant 
^ recover judgment against the said plaintiff^ we will pay to the said 

X ' ' *' - ^ defendant all costs and extra costs that may be awarded to him, and 
' / / ) ^ 1 all damages he may sustain by reason of the issuing of said attach- 

j ment, if said plaintiff fails to recover judgment thereon, or if said at- 

tachment be set aside, vacated, or dismissed by the court, not ex- 
ceeding the sum of [d ouble the amount of c laim^ costs and extra 
costs] dollars, and if such judgment be recovered, that such plaintiff 
, / will pay to the defendant all moneys which shall be received by him 

' A/ * [^t ^'^^"^ any property levied upon by such attachment ov^/and above 
the amount of such judgment, and interest and costs thfl|eon. 
, In witness whereof, we have hereunto set our han« and seals 

n * -ui^ the dayof June, 1872. / i^ 

City and County of New York, ss. : y 

John Doe and Richard Roe being duly swifrn, doth depose and 
say, each for himself, that he, the said John Doe, resides at No. 

street, in the city of New York, and. he, the said Richard Roe, 
resides at No. street, in the city of New York, and are 

each of them [free or house] holders therein, and are each worth double 
the sum specified in the above undertaking, as well over and above 
all claims, undertakings, liabilities, and indebtedness, as over and 
above the property of deponent which by law is exempt from 
sale by execution. 

Sworn to this day ) [Signatures,] 

of 187 before me, ] 

City and County of New York, ss. : 

On this day of June, 187 before me personally 

came John Doe and Richard Roe, to me known to be the individ- 
uals described in, and who executed the foregoing undertaking, 
and acknowledged that they executed the same, and for the pur- 
poses therein mentioned. 

, Commissioner of Deeds, 
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Approral. 

I hereby approre of the within undertaking, as to form, and as 
to the sufficiency of the sureties. 

Dated New York, June , 1872. 

[Signature cf Justice of Diatriet Court] 
Piled, June , 1872. • ' 



f 



T< 



Warrant for attachment. i ^ ' i ^ ^ 

City and County of New York, as. 6'-' 

The People of the State of New York. 

To any marshal of the city of New York, Greeting : 

Whereas, A. B. [or, E. F.^ the agent ofA.B.] has made application 0)]* - 

to , Esquire, Justice of the District Court, in the ^ 

city of New York, for the Judicial District, for an attach- 

ment in his favor against the property of G. H., according to the / f ^ 
provisions of the act to abolish imprisonment for debt, and to ^ i 

punish fraudulent debtors, for a debt of dollars and V^ " " 

cents, being the amount sworn to by the applicant, 
which debt arose on contract ; and requisite proof by affidavit, and a 
bond with sufficient surety having been executed : You are therefore 
required to attach so much of the goods and chattels of the &aid G. 
H. as will be sufficient to satisfy such debt (and not by law exempt 
from execution), and safely keep the same, in order to satisfy any 
judgment that may be recovered on this attachment. And do you 
make return of your proceedinGn* heron to the said justice, at the 
court room, , in said city, on the day of June, 

1872, at nine o'clock in the forenoon, and have you then and there 
this precept. 

Given under my hand, at the place last aforesaid, the day of 

June, 1872. 

[ Signature of derh.] 
Allowed. 

[Signature of justice,] 

Betnm of marshal on attachment. 

City and County of New York, ss. 

I certify, that by virtue of the within attachment, I did on the 
day of 187 attach and take into my possession, 

the following property of the within named defendant, to wit : 
[Mention and describe the property briefly.] 

I further certify that on the same day 1 made an inventor- of the 
property ho attached by me. 

Dated, New York, 187 , 

Marshal. 



Digitized by 



Google 



244 THE DISTRICT COHBTS TS NEW YORK. 

Inrentftry on attachment. 

[ TitU of court and of ea*i9e.] 

I do hereby certify that the following is an inventory of the prop- 
erty attached and taken into my custody by virtue of the annexed at- 
tachment, viz : 
New York, 187 



Marshal. 



Marshal's return on attachment. Where defendant personallj 

served. 

By virtue of the within attachment, on the day of 

187 , I attached the goods and chattels of the defendant mentioned 
in the within inventory, and made such inventory of said goods and 
chattels [and at the same time served a copy of the said attachment 
and inventory certified to by me, upon G. H., said defendant, by de- 
livering to and leaving the same with him, said defendant, per- 
sonally, at No. street, in the city of New 
York : or^ that I could not serve said defendant personally with 
a copy of said attachment and inventory, by reason of his absence 
from the county, and that I left a copy of the same certified by me, 
at No. street, in the city of New York, that 
being the last place of residence of the defendant ; or if the defend- 
ant have no place of residence in the county^ then] ' that said defendant 
has no place of residence in this county, and that I left a copy of the 
attacfiment and inventory, certified by me, with the person in whose 
possession I found the said goods and chattels. 

Subscribed by me this day of 1872. 



Marshal. 
(See pp. 94, 97, 103, 104, ante. See also the following forms.) 



On long attachment, where defendant not personally served. 

Same as the last form, down to the words indicated by 
brackets, in place of which the following words should be inserted: 
[And I did not serve said attachment or inventory upon the said de- 
fendant personally, because the said defendant could not be found in 
the city and county of New York ; and I therefore served the same on 
the said defendant, by leaving, on the same day of , 

187 , a copy of said attachment and inventory, certified by me, at 
the last place of residence of said defendant, at No. street, 

in the city of New York. 

Subscribed by me, this day of ,137 . 

^ , Mar it It of. 
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Short attachment, defendant not personally Herred. 

Same as the first form, down to the words indicated by 
brackets, in place of which insert the following: [And I did not 
serve said attachment or inventory upon the said defendant person- 
ally, because he could not be found in the city and county of New 
York ; and I therefore served the same on the said defendant, by 
leaving, on the same day of 187 , a copy of said 

attachment and inventory, certified by me, with John Doe, in whose 
possession I found such goods and chattels, the said defendant having 
no place of residence in the said city and county of New York . 

Subscribed by me, this day of , 187 . 



Marshal, 



Bond to prevent removal of goods on attachment* 

[ Title of cause and court,] 

Know all men by these presents, that we, , of the 

city, county and State of New York, are held and firmly bound unto 
, in the sum of [dovhU the sum stated in the attach- 
ment] dollars, to be paid to the said , his executors, 
administrntors or assigns. For which payment,^ well and truly to be 
made, we bind ourselves, our executors and administrators, jointly 
and severally, by these presents. Sealed with our seals. Dated the 
day of ,187 . 

The condition of this obligation is such, that, if certain goods and 
chattels, to wit [describe the things attached]^ which have been seized 
by the said , a marshal of said city, by 

virtue of an attachment issued by , Esq., one of the 

justices of the District Court in the city of New York, for 

the Judicial District, in favor of , against the 

above bounden , shall be produced to satisfy any 

execution that may be Issued upon any judgment which shall be ob- 
tained by the plaintiff upon the said attachment within months 
after the date hereof, then this obligation to be void ; otherwise to 
remain in full force and virtue. 
In presence of ) [l. s.] 

f [L. 8.] 

(Affidavits of sureties and acknoifiledgment as before.) 
Approval. 
I approve of the within bond, and the surety thereon. 

Dated New York, 187 . 

— _^_ ^ 

Marshal, 
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Bead of clmlmuit for property attached. 

Enow all men by these presents : 
That of the city, county and State of New Ywk, 

held and firmly bound unto in the sum of [dotMe the 

ealus of the property attached] dollars, to be paid to him, his execu- 
tors, administrators, or assigns, for which payment well and truly to be 
made bind executors and administrators 

jointly and seyerally firmly by these presents. Sealed with seaL 

Dated the day of ,187 

W?i^ea$y certain goods and chattels, to wit: [deacribe the thing* 
attached and elaitned] were on the day of ,187 

seized by Marshal, by virtue of an attachment 

issued by Esq., one of the judges in the District Court 

in the city of New York, for the Judicial District, in favor of 

the above named against one , and 

WhereaSy the said claims the said goods and chattels 

as his property : Now, therefore, the condition of this obligation is 
such, that if in a suit to be brought on this obligation within 
months of the date thereof, the said shall establish that 

he was the owner of the said goods, at the time of the said seizure, 
and in case of his failure to do so, if the said shall pay 

the value of the said goods and chattels, with interest, then this 
obligation to be void, otherwise to remain in full force and virtue. 
In presence of ) [i*. s.] 

[Affidavits of sureties and acknowledgments as before,] 



Application for, affldarlt to obtain, and undertaking on arrest. 

To , Justice of the District Court, in the city of New 

York, for the Judicial District : 

The subscriber applies for a warrant of arrest against the person of 
G. H. on the grounds set forth in the affidavit hereunto annexed. 
Dated the day of June, 1872. 

[Signature.] 
City and County of New York, ss. : 

A. B. [or E. F.] being duly sworn, says, that he is the agent of A. 

B., and that Q. H. is justly indebted to the said A. B. in the sum of 

dollars over and above all payments and set-offs which 

the said A. B. has against him, as near as he can ascertain the same, 

which debt arose upon contract arising from the following facts: — 

That at the city of New York the plaintiff, on the day of January, 
1872. entrusted and delivered to defendant a gold watch of the value of 
$175, to be sold by defendant on commission for and on the account 
of plaintiff, and the defendant then and there accepted and received 
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said watch, upon the special trust aforesaid, and agreed to pay the 
plaintiff the proceeds of sale of said watch less his reasonable charges 
and commissions. 

That said defendant has sold and disposed of said watch and re- 
ceived the proceeds thereof. That this deponent has demanded of 
the defendant the proceeds of said sale, or tfhe return of said watch, 
bat the defendant refused to pay the same or return said watch, and 
has wrongfully and unlawfully converted the same to his own use, to 
plaintiff's damage of $175. That defendant informed deponent about 
two weeks ago that he was going to leave this city with his family for 
New Orleans, Louisiana, and deponent believes he will do so in a few 
days, from the fact that defendant has made preparations as if he 
were about to travel, having* purchased a large traveling trunk. That 
deponent is about to commence an action in this court against defend- 
ant to recover said damages. 

[Or itate the/ctets and eircuiwttances ahowing any other ground for- an 

arrest,] 

[Signature,] 

Sworn before me, the day ) 

of 187 s 



Undertaking an arrest. 

Whereas, A. B. [or E. F,, the agent of A. B,] the plaintiff, having 
applied to , Justice of the District Court of the city 

of New York, for the Judicial District, for a warrant of arrest 

against the person of G. H., the defendant, and said justice having 
ordered the warrant to issue on filing the undertaking required by 
statute. Now in consideration thereof, and one dollar to us in hand 
paid, we, John Doe and Richard Roe, of the city of New York, do 
jointly and severally undertake and agree, that if the said defendant 
recover judgment against the plaintiff, we will pay to the said defend- 
ant all costs and extra costs that may be awarded to him, and all 
damages he may sustain by reason of ^e arrest, not exceeding the 
sum of two hundred and fifty dollars. 
In witness whereof, we have hereunto set our hands the day of 

June, 1872. 

[Signatures,] [l. s.] 

[L. 8.] 

[AjffMavit of sureties and achnowledgmsnt as before, ] 

Approval. 
I hereby approve of the within undertaking, as to form, and as to 

sufilciency of the sureties. 
Dated New York, June , 1872. 

, Justice of District Court, 
PUed, 187 
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WAirant for arrest. 

City of New York, as. : 

The People of the State of New York. To any Marshal of the City of 

New York, and to every of them 
Greeting : 

We command yon to take G. H. and henceforth bring him before 
Esq., Justice of the District Court in the city of 
New York, for the Judicial District, at the court -room in said 

city, to answer unto A. B. for [appropriating a watch and the proceeds 
of the BoU of the §ame wrongfully and ufilawfvlly to hi$ own use to the 
plaintiff'* 8 damage of one hundred and meenty-five dollar§] or under, and 
notify the plaintiff of trial, and do you have you then there this 
precept. 
Witness, our said justice, at the place aforesaid, the day of 

1 87 [ Signature of elerh, ] 

Allowed this day, 187 

[Signature of jvetice]. 



Return of marBhal, and indorgement on warrant. 

Defendant taken and in court and plaintiff notified of trial. 
New York, 187 

[SigruUure of marehal,] 
Plff. appd. by John Jones. 
Complaint, appropriating money collected in a fiduciary capacity to 

defendant's own use. 
Answer, general denial. 
Deft. appd. by John Smith. 
Judgment for the plaintiff for $175 damages, bonds $850, costs, and 

$12 extra costs. 
Dated New York, 187 . 

[Signature of justice, ] 



Undertaking of defendant ill adjournment, when under arrest* 

[ Title of court and action.] 

Whereas, the above-named defendant has been arrested in this 
action, and issue has been joined therein, and he has applied for an 
adjournment to day of 187 , which has been 

granted. Now, therefore, we, John Doe and Richard Roe, of the city 
of New York, do undertake and agree that the said defendant shall 
appear on the said adjourned day and not depart until duly dis- 
charged according to law, or until after the trial and judgment in 
said action, and that he will surrender himself into custody, if any 
execution be issued upon said judgment when obtained against him 
in this action ; and if he shall not so appear and remain until after 
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the trial and judgment, and surrender himself on said execution, then 
and in such case we will pay to the plaintiff in this action the 
amount recovered in said judgment, together with all costs and extra 
costs that may be awarded therein. 
Dated the day of June, 187 . 

[Signatures. ] 
[Same affidatits of mreties and acknowledgment as before. ] 



Complaint to recoyer possesgion of personal property. 

[Title of the court.] 

[Title of the action.] 

The complaint of the above named plaintiff respectfully shows to 
this court, that the defendant has become possessed of, and wrong- 
fully detains from the plaintiff the following goods and chattels of 
the plaintiff, that is to say : — [Imert correct description of the prop- 
erty.] 

of the value of two hundred and fifty dollars [or any amount leu 
than two hundred fifty dollars], as he believes. > That the plaintiff 
has duly demanded the return of said propeity from said defendant 
before the commencement of this action. 

Wherefore the plaintiff demands that the defendant may be ad- 
judged to deliver to the plaintiff the said goods and chattels, and 
that the same may be forthwith delivered to the plaintiff, and in case 
a delivery of said property cannot be had that the plaintiff have 
judgment against the defendant for the value thereof together with 
the costs and disbursements of this action. John Doe, 

Plaintiffs AWy. 
No. street, New York. 

City and County of New York. 

, plaintiff in this action, being duly sworn, says, that 
the foregoing complaint is true to his own knowledge, except as 
to the matters therein stated on information and belief, and as to 
those matters he believes it to be true. 

[Signature.] 
Sworn to before me, this day ) 

of 187 f 



AlildaTit on claim of delivery of personal property. 

(§§ 207 and 208 of the Code of Procedure.) 
[Title of court.] 
[Title of %ction.] 
City and County of New York, ss. : 

, plaintiff in this action being duly sworn, says that 
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be is the owner of the following penional property claimed in thk 
actiim, that is to say : 

[Insert correct description o/ the property claimed J\ 
[or] That this plaintiff is lawfully entitled to the poseession of the said 
property, to recover the possession of which, or the value thereof, this 
action is brought, by virtue of a special property therein, the facts in 
respect to which are hereinafter set forth, and that the description of 
said property is as follows, that is to say : 
[Insert eorreet description,] 
That, &c. 

[Insert statement of facts and eireumstcmees, shomng nature of spscid 
property claimed,] 

That the said property is wrongfully detained from the plaintiff by 
[Insert name of drfendant] 

the defendant herein. That the alleged cause of the detention there- 
of, according to this deponent's best knowledge, information and 
belief, is as Ibllows : 

[State alleged cause of detention,] 
That the said property has not been taken for a tax, assessment or 
fine, pursuant to a statute, or seized under an execution or attach- 
ment against the property of the plaintiff [or, if the fact be so, 
that the said property has been taken for a tax, assessment or fine, 
pursuant to a statute that the said property has been 

seized under an execution [or attachment] against the property of 
him, the said plaintiff^ but the same is by statute exempt from such 
seizure, inasmuch as 

[State shortly grounds on which exemption is claimed,] 
That the actual value of said property, according to the best knowl- 
edge and belief of this deponent, is the sum of dollars. 

A.B. 

Sworn to before me, this day ) 
of 187 S 

C, D., 
Commissioner of Deeds, N, Y, Co, 
(If the affidavit is not made by the plaintiff himself, but by some 
one on his behalf (§ 207) insert, in the description of such party, the 
character in which he acts, and make an allegation at the outset, 
showing why the affidavit is not made by the plaintiff himself, and 
the competency of the party making it to speak to the flEtcts deposed 
to, altering the form throughout in all necessary particulars.) 

[Indorse requisition to marshal, asfollotos] : 
To any marshal of the City of New York : 

You are hereby required to take from the defendant the property 
mentioned in the within affidavit and deliver it to the phuntiff 
Dated, New York, June , 1872. Yours, &c., 

[SignaPurs of plaintiff or<fhi$ attorney.] 
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Undertakinir of plmintilTs sureties on claim of delirery of. personal 

property. 

[Titlaof the court] 
[Title of faction.] 

W/iereas^ the plaintiff m this action [or A.B., on hehalf of the plain- 
tiff in this custion] has made an affidavit that the defendant therein 
wrongly detains certain personal property, in the said affidavit men- 
tioned, of the value of [here state the value of the jjropertp]^ and the 
plaintiff claims the immediate delivery of each property, as provided 
for in the second chapter of the seventh title of the second part of 
the Code of Procedure : Now, therefore, and in consideration of the 
taking of said property, or any part thereof, by any marshal of the 
city of New York, by virtue of the said affidavit and the requisition 
thereupon indorsed, . we, the undersigned, ** , of 

No. street, in the city of , and yi^ 

of No. street, in said city. and , 

of No. street, do hereby undertake and become bound to 

the defendant in the sum of [double the amount of the value 

of the property stated in the affidavit], for the prosecution of this action 
of the plaintiff in the District Court in the city of New York, for the 
Judicial District, against the defendant, for wrongfully 
detaining the said property, for the return to the defendant of the 
said property, or so much thereof as shall be taken by virtue of the 
said affidavit and requisition thereupon indorsed, if a return thereof 
^all be adjudged ; and for the payment to him of such sum as may, 
for any cause, be recovered against the plaintiff in this action. 

Dated New York, June , 1872. 

[To be signed by plaintiff 
and one or more sureties.] 

State of New York, City and County of New York, ss: 

One of the sureties to the foregoing undertaking, being sworn, 
says, that he is a resident and [h>ouse or free] holder within this State, 
and is worth the sum of dollars, over all his debts and 

liabilities which he owes or has incurred, and exclusive of property 
exempt by law from execution. 

[Surety^s signature.] 
Sworn to before me, this ) 

day of June, 1872. \ 

[Notary or commissioner's signature.] 

State of New York, City and County of New York, ss: 

One of the sureties to the foregoing undertaking, being sworn, says, 
that he is a resident and [house or free] holder within this State, and 
is worth the sum of dollars, over all his debts and liabilities 
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which he owes or has incarred, and exclusive of property exempt 
by law from ezecation. 

[8uretf/^8 siffnature.] 
Sworn to before me, this ) 

day of June, 1872. ( 

[Notary^ 8 or commmianer*s signature. ] 

State of New York, City and County of New York, ss: 

I certify, that on this day of June, 1872, before me per- 

sonally appeared the above named [name of plaintiff and m£retie$]^ 
known to me to be the individuals described io, and who executed 
the above undertaking, and severally acknowledged that they exe- 
cuted the same. 

[Signature of notary or eommiuianer,] 
{The marshal must approve the undertaking,) 



UadertaklBg on the part of the defendant to prevent the delivery ef 
personal property. 

[Title of the court.] 
[Title of the action.] 

Whereas^ the plaintiff in this action has claimed the delivery to 
him of certain personal property specified in the affidavit made on 
behalf of the plaintiff for that purpose, of the alleged value of [here 
insert value of property], and has caused the same to be taken by 
any marshal of the city of New York, pursuant to the second 
chapter of the seventh title of the second part of the Code of Pro- 
cedure, but the same has not yet been delivered to the plaintiff. And 
whereas^ the defendant is desirous of having the said personal prop- 
erty returned to him : Now, therefore, we, the undersigned [name of 
defendant, and names of two or more sureties, and their residences]. 
Residing 
Residing 
Residing 

for the procuring of such return, and in consideration thereof, do 
hereby undertake and become bound to said marshal in the sum of 
[double the amount of the value of the property stated in the plaintiff '*s 
t^ffidavit] for the delivery of the said property to the plaintiff, if such 
delivery shall be adjudged, and for the payment to , the 

said plaintiff, of such sum as may, for any cause, be recovered against 
the defendant in this action. 
Dated New York, June , 1872. 

[Signature of drfendant, 

and two or more sureties.] 
State of New York, City and County of New York, ss: 

I certify, that on this day of June, 1872, before me person- 
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ally appeared tbe above named [names of defendant and his sureties]^ 
known to me to be tbe individuals described in, and who executed 
tbe above undertaking, and severally acknowledged that they exe- 
cuted the same. 

[Signature of notary or commhsioner.] 

State of New York, City and County of New York, ss : 

One of the sureties to the foregoing undertaking, being sworn, 
says, that he is a resident and [house or free] holder within this State, 
and is worth the sum of dollars, over all his debts and 

liabilities which he owes or has incurred, and exclusive of property 
exempt by law from execution. 

[Signature of surety.] 
Sworn to before me, this f 

day of June, 1872. ( 

[Notary^s or commissioner'* s signature.] 
State of New York, City and County of New York, ss : 

One of the sureties to the foregoing undertaking, being sworn, 
says, that he is a resident and [house or free] holder within this State, 
and is worth the sum of dollars, over all his debts and 

liabilities which he owes or has incurred, and exclusive of property 
exempt by law from execution. 

[Signature of surety.] 
Sworn to before me, this ) 

day of June, 1872. S 

Notary'' s or commissioner's signature.] 

A notice of justification of suck sureties^ of not less than tioo or more 
than tix days, must he added as heUnr, without waiting for any exceptum 
on the part of the plaintiff. 

Approved : 

A. B., Marshal. 

To the within named [insert name of plaintiff] : 

Take notice, that the sureties within named will justify as such 
before [nam^ of justice, and place of holding conrt]^ on the 
day of June, 1872, at 9 o'clock in the forenoon. 
Yours, &c., 

, D^endant 's Att 'y. 

Dated New York, June , 1872. 



Iffldayit of claim by third party. 

[Title of court.] 
[Tide of action.] 
City and county of New York, ss ; 

being duly sworn, deposes and says, that 
he claims to be the lawful owner of the following described prop- 
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erty, to wit [describe property] : heretofore taken by the marshsl 
of the city of New York from [insert name of drfendant] the above- 
named defendant, on the requisition of \in»ert name of plaintiff] 
the above-named plaintiff, and now in possession of him, the said 
marshal, on behalf of the said plaintiff, [ff the defendant has given 
counter-security^ vary allegation aecordintjly, ] That deponent has title 
to, and the right to the possession of the aforesaid property, and that 
the grrounds of such right and title are as follows, to wit [stating dr- 
cumstances and grounds, showing title and riffht, and that such title and 
right are paramount to those of either plaintiff or defendant]. 
Sworn to, Ac. [Signature.] 

Indorse requisition asfoUows: 

To the marshal of the city of New York : 

I hereby require you to deliver the property in the within affidavit 
mentioned, to me, and not to the plaintiff or to the defendant in the 
within entitled action. 
Dated, Ac. Yours, &c. 

[ Claimant or his attorney. ] 



Notice to marshal of daim by third person. 

[Title of court.] 
[Title of cause.] 

Take notice that I claim the personal property mentioned in the 
within affidavit [or annealed hereto], and that you are required to de- 
liver the same to me. 
Date, 

To • , [Signature of daimanL] 

[Name of marshal,] 



Notice of marshal to plaintiff of claim of third person. 

[Title of court.] 

[Title of cause.] 

Take notice that [Jiere insert name of claimant] claims the property 

taken by me in this action, and that unless I am indemnilied by the 

plaintiff herein against such claim I shall not keep said property nor 

deliver it to the plaintiff herein. 

Date, [Signature of marshal. | 

To 

[Plaintiff or his attorney.] 



Undertaking by plaintiff to obtain delivery to hhn. 

[ Title of the court.] 

[Title of the €iction.] • 

Whereas, [here insert name of claimant] has made affidavit, and 
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claims title to certain property now in possession of the marshal of 
the city of New York, by virtue of an affidavit, Ac., on requisi- 
tion of the above named plaintiff; and whereas the said plain- 
tiff is desirous of obtaining the delivery of such property to him, 
now, therefore, &c., {undertaking as hefore^ with two sureties in double 
value of property^ who^ however, must be freeholders and householders 
of the county {section 216)] do hereby undertake and become bound 
to the said marshal of the city of New York to indemnify him, 
the said marshal, against the said claim so made by the said [Tiere 
insert nitme of claimant] as aforesaid, and to pay to him, the said mar- 
shal, all sum or sums of money whatsoever, if any, which may at any 
time be recovered against him by the said [here insert name of plain- 
tiff ], in respect to such claims made as aforesaid, and all costs and 
charges whatsoever of any proceedings to be taken against him by 
the said [here insert name of claimant] for the recovery thereof. 
{Add justification and acknowledgment as before.) 



Notice of motion to set aside plaintiff's proceedings on ground of 

irregularity. 

Sib: 

Take notice that upon the [Move (m aU papers served and on 
pleading and proceedings] a motion will be made before [wJiatever 
justieCy and where, and w?ien] that the affidavit made by the plaintiff 
in this action and the requisition to the marshal of the city 
of New York indorsed therein, and all proceedings taken by 
the plaintiff or by the said marshal by virtue thereof, respectively, 
may be set aside as void and irregular for that, Ac., [specify irregu- 
larities complained of]; find that the property taken by the said mar- 
shal under the said affidavit and requisition respectively, may be 
restored by him to the said defendant, and that the plaintiff may be 
ordered to pay the costs of this motion, and for [umal prayer for re- 

{ffany affidavit he necessary to show irregularities extraneous to the 
papers, serve copy with notice, ) 

{If the proceeding be by an order to show cause, alter form accord- 
ingly,) 

Answer of title to remove action from District Court where title to 
real estate is in question. 

[TUU, dsc] 

[Allege facts, showing nature of action, and that the title to real 
property reaUy comes in question and forms the main eubject or gist of 
the actum, stating, in particular, the seisin of the defendant or the 
claim made by him to such property, if the plaintiff be in possession. 
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and the eircunutancM under which the eontr&verty Juu aruen. Having 
thm laid the ground for the proceeding^ conclude — ] 

And this defendant says that under the above facts and circum- 
stances, the title to real property comes in question in this action, and 
he therefore claims the benefit of the Code of Procedure with refer- 
ence thereto, and that this action be discontinued by the plaintifif and 
brought in the proper court. 

(^To be delivered to the jtutiee^ who will eountereign the mme^ and 
deliver to plaintiff.) 

(See Code, § 55.) 

Undertakinf^ on abore. 

[Title, dc] 

Whereas^ the above named defendant has put in his answer in this 
action, showing that the title to real property comes in question there- 
in, and claiming the benefit of the provisions of the Code of Pro- 
ceedure with reference thereto. 

Now therefore, we, the undersigned [defendant] of , and 

of [one surety is svfficient] do hereby undertake 

and l>ecome bound to the plaintiff in the sum of one hundred dollars^ 
that if he, the said plaintiff, shall within twenty days thereafter de- 
posit with , Esq., the justice before whom this action is 
brought, a summons and complaint in an action in the Supreme Court 
of the State of New York for the same cause, the above named de- 
fendant will, in such case, within twenty days after such deposit as 
aforesaid, give an admission in writing of the service thereof. 

[If the defendant has been arrested, continue,] 

And also, that he, the said defendant, will at all timesrender himself 
amenable to all process of the said Supreme Court, during the pend- 
ency of the said action to be brought therein, as aforesaid, and to 
such as may be issued to enforce the judgment therein. 

[Add usual affidavit and acknowledgment.] 



Mechanics' liens, and certiorari proceedings. 

As to forms in proceedings to foreclose Uens, see Crary's Special Pro- 
ceedings, vol, 11. {The Uanh forms can be obtained from any stationer. ^ 

As to certiorari proceedings and appeals thereon, see TownsIiend*s Land- 
lord and Tenant Proceedings, 
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Notice of motion. 

(With or without stay of proceedings.) 
[Titleof the court and of the cauM,\ 
Bib: 

Take notice that upon the \deecribe the papere on which the motion 
ie made] a motion will be made before [whatever justiee, and where and 
when]y for an order [here etate nature of order or relie/ applied for], 

^ for irregularity etate in full the irregularis complained of. See 
Rule 46 {laU Bute 89), Supreme Court Rules, 

[Ifitay of proceedings is desired^ then add] And in the mean time, and 

antil the hearing and decision of this motion [or untU the further 

order of this court] let all proceedings of the plaintiff [or ^ defend- 

on*! his attorneys, agents or servants, and any marshal of the 

city of New York be stayed. 

[Signature of attorney,] 
Dated, &t, 

[Justice's signature, {fan order to show cofuse,] 
In drawing order made by the justice (whethen reUef demanded is 
made or denied), make it correspond precisely with the relief demanded, 
or vice versa. If the proceeding be by an order to show cause, alter ac- 
cordingly. 



AffidaTit to obtain a^Uoumment of IriaL 

[ TitU of court and cause, ] 

City and County of New York, ss. 

, being duly sworn, deposes and says, that 
he is the in this action ; that issue was joined herein on 

the day of , 187 ; that deponent has fully and fairly 

stated the case herein to , bis counsel, who resides 

in the city of New York ; and that deponent has a good 
and substantial defense to said action, on the merits, as he is advised 
by said counsel, after such statement, and verily believes ; that be 
has stated to his counsel what be expect*) and believes be will be able 
to prove on the trial hereof by , who is a material and 

necessary witness for deponent thereon, and that without the testi- 
mony of said , deponeut cunnot safely proceed to trial, a« 
he, deponent, is advised by his said counsel, and verily believes. 
That this action is brought to recover (here state the nature of the ac- 
tion and defense^ and show the materiality of the evidence]. 

That deponent has made diligent efforts to find said witness and 
could not. That on the day of , 187 , deponent 

{mnmred a subpoena for him, for the purpose of procuring the attend- 
ance of said witness at this court this day, and that said sabpcsna 
33 
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was not served, for the reason that after a vigilant search and inqairy 
for said witness at his residence and place of business it was ascer- 
tained that he had left the city of New York, expecting to return on 
the day of , 187 , at which time, and not sooner, 

deponent believes he will be able to procure his attendance as such 
witness herein. [Signature.] 

Sworn to, &c. 
( This affidaniX ihauld he varied aeeording to eiretinutaneee^ and the na- 
ture and materiality of the evidence eofneUmee ehould appear j $o that U^ 
justice may determine whether the witnea is really material ornaty and to 
enable the other side to say whether they will admit what is escpeeted to he 
proved hy the absent witness^ and in that way render the adjournment un- 
necessary,) 

Commissions. 

[Commissions issue in these courts in forms similar to those issuing 
out o/ courts of record. Blanks for the same, with directions for their re- 
turn, and instructions to the commissioners, may he procured at the station- 
ers'. They are too lengthy for insertion Jiere,] 



Undertaking on long adtonniment. 

[ Title of court and action.] 

Whereas, issue has been joined in thb action and the above named 

defendant has applied for an adjournment under section 27 of an act, 

entitled ** An Act to reduce the several Acts relating to the District 

Courts in the City of New York, mto one Act," passed April 13, 1857. 

Now, we, John Doe, of street, and Richard Roe, of 

street, of the city of New York, do undertake and 

agree that we will pay to the plaintiff in this action the damages, 

costs and extra costs, in case judgment shall be rendered against the 

said defendant in this action, in case the said defendant shall not pay 

the same. 

Dated the day of , 187 . m- ^ ^ 

[Signatures.] 

[Affidavits and acknowledgments as before.] 



AttMhment against witness. 
The People of the State of New York. To the Sheriff of the City 
and County of New York, or to any Marshal of the City of New 
York, 
Greeting: 

It appearing to me, that John Doe is a material witness in a cer- 
tain action, now pending in the District Court in the city of New York 
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for the Judicial District, in which A. B. is plaintiff, and C. D. 

is defendant, has been duly subpoenaf^d in the city of New York, on 
the day of June, 1872, to attend and give evidence in the 

above-entitled action, at the said District Court, on the ' 

day of June, 1872, at 9 o'clock, forenoon, and that he failed and re- 
fused to attend as such witness, or to be examined at such time or 
place. Now, therefore, you are hereby commanded to attach said 
John Doe, so as to have his body before me, at the court-room of said 
District Court, at , in said city 

of New York, on the day of June, 1872, at nine o'clock, 

forenoon, then and there to answer, as well touching the contempt 
which he as alleged has committed against said District Court, held 
for the Judicial District, as also such other matters as shall then 

and there be laid to his charge, and further, to perform and abide 
such order as may or shall be made in this behalf, and have you then 
and there this writ, and make and return a certificate under your 
hand of the manner in which you shall have executed the same. 

And you may hold the same John Doe to bail to appear as above, 
in the sum of two hundred dollars. 
Dated New York, June , 1872. 

[Signature of justice of $aid court] 



Statement and eonfesston of Judgment without action. 

[ Title of court arid action.] 

I do hereby confess judgment in this cause in favor of A. B., for 
the sum of dollars, and authorize judgment to be entered 

therefor against me. 

This confession of judgment is for a debt justly owing and due to 
the plaintiff, arising upon the following facts [etate the facts fuUy and 
completely]. 
City and County of New York, ss. : 

, the defendant above named, being duly sworn, 
says, that the facts stated in the above confession are true ; and fur- 
ther he says not. [Signature. ] 
Sworn to before me, this ( 
day of June, 187^. S 

On filing the within statement and confession, it is adjudged by 
the court, that the plaintiff do recover against the defendant the sum 
of dollars, with ^ve dollars costs. 

. [Signature of clerk.] 
[Name of plaintiff ''s attorney.] 
Dated New York, June , 1872. 
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Indemiiltj b«nd« 

Know all men by these presents, that we, A., B., C. D. and E. F., 
are held and firmly bound unto G. H., a marshal of the city of New 
York, in the sum of five hundred dollars, lawful money of the United 
States, to be paid to the said G. H., or to bis certain attorney or at- 
torneys, executors, administrators or assies. For which payment, 
well and truly to be made, we bind ourselves, our and each of our 
heirs, executors and administrators, jointly and severally, firmly by 
these presents. 

Sealed with our seals. Date<l the day of June, in the year 

one thousand eight hundred and seventy-two. 

Whereas, the above bounden A. B. did obtain judgment in the 
District Court in the city of New York, for the Judicial Dis- 

trict, against one John Doe, whereupon execution has been issaed, 
directed and delivered to the said G. H., marshal aforesaid, requiring 
him, out of the personal property of the said judgment debtor, to 
satisfy the judgment aforesaid. And whereas, certain personal prop- 
erty that appears to belong to the said John Doe, said judgment 
debtor, is claimed by one Richard Roe : 

Now, therefore, the condition of the above obligation is such, that 
if the above bounden A. B. shall well and truly save, keep and bear 
harmless, and indemnify the said G. H., and all and every person and 
persons aiding and assisting him in the premises, of and from all 
harm, let, trouble, damage, liability, costs, counsel fees, expenses, 
suits, actions, judgments, special proceedings and executions, that 
shall or may at any time arise, come, accrue, happen or be brought 
against him, them| or any of them, as well for the levying and mak- 
ing sale under and by virtue of such execution, of all or any personal 
property which be or they shall or may judge to belong to the said 
judgment debtor, as well as in entering any shop, store, building or 
other premises, for the taking of any such personal property, then this 
obligation to be void ; otherwise to remain in full force and virtue. 

' Sealed and delivered In ) [l. s.] 

the presence of ( fL. g,] 

[L. 8.] 

[AffidGmts and achuneledgments as before,] 

• 

Application for leave to sne upon a Jnstlee'g or District Cenrt 

Judgment. 

Present petition to the Supreme Court, or to the Court of Com- 
mon Pleas for the city and county of New York, stating the recovery 
of the judgment, the amount, the nature of the judgment, and ita 
effect, adding to the statement of the date of recovery, to wit: within 
five years now last past. 
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If paid in whole or in part, state (iinj requirements of section 
71 of the Code of Procednre. 

Praj for relief that the plaintiff be at liberty to bring and prose- 
cute an action in this court against the defendant upon the said judg- 
ment, or for such further or other order or relief, &c. 

(Serve copy petition on the defendant against whom the action is pro- 
posed to he hroughty accompanied hy notice of motion in usual form,) 

See section 71 of the Code of Procedure. Lyon r. Manly, 32 Barh. 
51; 8. C, 10 Ahb. Pr. 887; 18 How. Pr. 267; Thompson c. Sutphen, 
2 E.D. Smith, 627; Millers v. Winslow, 2 Id. 18; 8 Code R. 44; Jack- 
son 0. Wheedon, 1 E, D. Smith, 141 ; 8 Code R. 186. 



Undertaking on remoring canse to Common Pleas. 

[ Title of court and action,] 

Whereas, the aboye named plaintiff has commenced an action in 
this court, for a cause of action arising under section 8rd of an act 
entitled *' An Act to reduce the several acts relating to the district 
courts in the city of New York into one act," passed April 13, 1857; 
and in which the claim or demand of the plaintiff exceeds the sum of 
one hundred dollars; and the defendant having appeared and joined 
issue therein, and after such issue joined and before trial of the same, 
having applied for the removal of this action to the Court of Com- 
mon Pleas, pursuant to the said statute: 

Now, therefore, we, A. B., the above named defendant, and C. D., 
of street, and E. P., of street, of the city of New 

York, have, and hereby do, in consideration of the premises afore- 
said, and of one dollar to us in hand paid, jointly and severally prom- 
ise and agree that we will pay to the plaintiff the amount of any judg- 
ment that may be awarded against the defendant by the said Court of 
Common Pleas in this action. 

[Signature qf drfendant 
Dated New York, June , 1872, ) and suretties.'] 

in presence of ( 

[Affidavits and aekncwlegment as hefore.] 

I hereby approve of the within undertaking, as to form, and as to 
the sufficiency of the sureties. 

Dated New York, June , 1872. 



Jvetice of District Court. 



Order removing action to Common Pleaft. 

[ Title of court and action. ) 

This action having been duly commenced in this court, and in 
which the claim or demand of the plaintiff exceeds the sum of one 
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hundred dollars ; for a caate of action specified in section 3, of an act 
of the Lefrifllature of the State of New York, entitled "An Act to 
reduce the several acts relating to the District Courts iri the City of 
New York, into one Act," passed April 18, 1857. 

And the defendant having appeared and joined issue therein, and 
no trial having been made, and the defendant having applied to have 
the said action removed to the Court of Common Pleas, of the city 
and county of New York, and having given the undertaking required 
by the statute, which undertaking with the sureties therein, has been 
duly approved. Now, therefore, it is ordered by the said court that 
this action, and all the issues therein, be, and the same is hereby re- 
moved into the Court of Common Pleas, in and for the city and county 
of New York, pursuant to the statute in such c^se made and provided. 
Dated New York, June , 1872. 

[Signature of jugtieeJ] 



AffldaTit to obtain order to plead. 

f TitU of court and cause.] 

City and County of New York, ss. : 

, being duly sworn, deposes and says that he ia 
the attorney for the plaintilT in this action, ^hich was ori^nally com- 
menced in the District Court of the city of New York for the 
Judicial District, on the day of > 187 , for an amount 

exceeding the sum of one hundred dollars, and that after issue joined 
and before trial, tho defendant filed the usual undertaking according 
to the statute in such case made and provided, and removed the action 
into this court ; that the pleadings in the court below were oral and 
not in writing. [Signature.] 

Sworn to, before me, this ) 
day of 1872. ( 



Order to plead. 

At a special term, &c. 

[ Title of court and cav^.] 

On reading and filing the annexed afildavit, and on motion of 
, attorney for the plaintiff* herein, it is hereby ordered 
that the plaintiflf in this action serve his complaint in writing on the 
defendant within twenty days after the service of a copy of this order, 
and that the defendant within twenty days thereafter serve an answer 
thereto, and that the cause afterwards proceed as an action originally 
commenced in this court. 
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Notice of appeal. 

[ THtle of court and ctction,'] 

Take notice that the defendant , hereby appeals to 

the General Term of the Coort of Common Pleas for the city and 

county of New York, from the judgment rendered against him iu the 

above entitled action, in favor of the plaintiff , on the 

day of , 187 , for the sum of dollars, 

damages . and costs, and from the whole and each and every part of 

said judgment, and that the following are the grounds of such appeal. 

FiTit, 

Second^ 

Third, and so on [and specify each ground dutincUy and mintUely]. 
Dated New York, , 187 . 

To , Esq., PVff. and Beip% and 

, Esq., Justice, 

Yours, &c., , 

AU'y, far Deft, d AppPnt, 



Undertaking on appeal. 

[ Title of court and action,] 

Whereas^ on the day of June, 18 , in an action in the Dis- 

trict Court, in the city of New York, for the Judicial District, 

the above uamed respondent recovered a judgment against the above 
named appellant for damages, and costs. 

And the above named appellant feeling aggrieved thereby, intends 
to appeal therefrom to the (General Term of the Court of Common 
Pleas for the city and county of New York. 

Now, therefore, we, , of No. 

street, in the , and , of No. 

street, in said , do hereby, pursuant to the statute in 

;iuch case made and provided^undertake, that the said appellant will 
pay all costs, disbursements and extra costs awarded against him in 
the court below, if such judgment%hall be afSrmed or dismissed by ^ ^ 
the appellate court, together with all costs and damages which may 
be awarded against the said appellant thereon ; and do also under- 
take, that if judgment be rendered against the appellant on said ap- 
peal, and execution thereon be returned unsatisfied in whole or in 
part, we will pay the amount unsatisiied thereon. 

[SigncUuree,] 

Dated New York city, the day of , 18 . 

State of New York, City and County of New York, ss, : 

, one of the subscribers to the foregoing undertaking, being 
sworn, says, that he b a resident and [houee 07'/ree] holder within this 
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State, and is worth the sum of [double the amount of judgment] dol- 
larts over all bia debts and liabiliti^ and excluaiTe of property ex- 
empt by law from execution. 

[Signature.] 

Sworn to before me, this day } 

of , 18 . f 

[Same affidavit Jor the ai>ove iurety and aeknotUedgment^ a$ he/ore.] 
I hereby approve of the within bond as to form and sufficiency of 
the sureties. 

Dated , 1873. 

(To be signed by either justice of court appealed from or ap- 
pealed to.) 



Dtomissal of appeal for neg leet to file return. 

Notice to Filr. 
[Title of court and action.] 

Take notice that I require you to procure the return of the justice 
to be made to this court on the appeal of the above named appellant 
in this action, within ten days after the service of this notice and, 
that in de&ult thereof, I will apply to the General Term of this 
court, to be held on (the first day thereof) for an order dismiaging 
said appeal. 

Date, &c. 

— — — » 

[Signature of Attorney for and BupondenU. ] 

To , Attorney for and AppeUanti. 

(Prove eerviee, and non^ompUancOy hy cer^flcate of derh or by affidavit 
of attorney ^ that he ha$ examined the records of thii court, and ihat no 
return has been fled on the appeal in this action.^^) {Rule 6 of Court of 
Common Pleas, ante, p. 212.) 



Order of General Term. 

At a general term of the Court of Common Pleas for the 
City and County of New York, held at the new 
County Court House in the city of new York, on the 
day of , 187 . 

Present, Hon. , Jusiiees. 

[ Title of cause.] 

The appellant not having procured the return to be made to this 
court, within the time prescribed in section 800 of the Code of Pro- 
cedure, and the respondent havin^^ served a notice in writing re- 
quiring the same to be done within ten days thereafter, and that in de- 
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fault thereof, be woald apply to this General Term, on the first day 
thereof, for an order dismissing such appeal. 

Now, on reading and filing the affidavit of [attorney 

and respondent]^ proving service of such notice, and the [certificate of 
thtclerh of this court] proving a non-compliance therewith, it is Or- 
dered^ that said appeal be, and the same is hereby dismissed. 



Order on default of appellant. 

COUBT OF COMMON PLBAS FOR THE Cirf AND COUNTY OF NEW YORK. 

At a general term of the Court of Common Pleas for 
the city and county of New York, held in the 
county court house of the city of New York, on 
the day of May 1872. 

Present, Judges 1 



[Name of oittomey, ] 
[ Title of court and action.] 

This cause being called in its order on the calendar, on reading 
and filing proof of service of notice of argument therein ; on motion 
of , Esq., of counsel for the respondent (no one appearing 

for the appellant) : 

It is ordered. That the judgment appealed from be and the same 
18 hereby affirmed with costs. 

[Extract from minutes.] 

[Signature of clerk, ] 



Order of general term, after argument of appeal. 

COURT OF COMMON PLEAS FOR THE CITY AND COUNTY OF NEW YORK. 

At a general term of the Court of Common Pleas for 
the city and county of New York, held in the 
county court house of the city of New York, on 
the day of May, ^872. 

Present, Judges 1 

I ■ 

[Name of attorney.] 
[Title of court and auction.] 

Tills cause coming on to be heard on the appeal taken therein 
afler hearing counsel for the respective parties : 
34 
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It is ordered. That the judgment appealed from be and the same 
is [//fflrmed] or [rerersed] and a new trial ordered with costs, to abide 
the event [om the ewte may he], 

[Extract from Minutes.] 

[Signature of clerk. ] 



ISond to marshul on arreNt of defendant for his appearance. 

Enow all men by these presents, that we, John Doe, of No. 

street, and Richard Roe, of No. 

street, in the city of New York, are held and firmly bound unto 

, marshal of the city of New York, in the sum of 

dollars, lawful money of the United States of 

America, to be paid unto the said , marshal, or 

his certain attorney, executors, administrators or assigns, for which 

payment, well and truly to be made, we bind ourselves, our and each 

of our heirs, executors and administrators, jointly and severally, 

firmly by these presents. 

Sealed with our seals. Dated the day of , 1872. 

The condition of this obligation is such, that if the above bounden 
shall personally appear before the justice of the 
Distijct Court in the city of New York for the Judicial 

District, in the court room thereof, No. street, in said 

city, on the day of , 1872, at o'clock in the 

forenoon of that day, to answer unto , plaintifiT in a 

complaint for collecting moneys in a fiduciary capacity, and wrong- 
fully and unlawfully appropriating said moneys to his own use, to 
his damage of two hundred and fifty dollars, as is said, then the 
above obligation to be void ; otherwise, to remain in full force and 
virtue. [Signature of Defendant] [l. s.] 

Sealed and delivered in i [Signature of mreiies.] [l. s.] 

the presence of S [l. s.] 

[Signature of witness,] 
[Same ajffidarit and acknowledgment as before.] 



Bond on application for adjonrnment of defendant on arrest. 

[Same as in foregoing bond down to the condition.] 

The condition of this obligation is such that if the above bounden 
shall personally appear before the justice of the 
District Court in the city of New York for the Judicial 

District, in the court room thereof, at No. street, in said 

city, on the day of , 187 , the adjourned day for trial 

of a certain action pending in said court, in which is 
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plaintiff, and said is defendant, and not depart until 

duly discharged according to law, and until after the trial and judg- 
ment; and that said will surrender himself into cus- 
tody of said , marshal, or any marshal of the city of 
!New York, if any execution be issued upon any judgment obtained 
against said in said action, then the above obligation 
to be void, otherwise, to remain in full force and virtue. 

[Signriture of defendant. ] [l. s. ] 
[8iff nature of sureties J] ( [l. s. ] 
Sealed and delivered in / [l. s.] 

the presence of \ 

[ Si{f nature of tritness. ] 
{Same affidavits and acknoipledgments as before. ] 
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Abatenent — in assistant justices^ courts, 10. 

of action, ^68. 

Answer itky 150, 151. 

Answer icaives all matters in, 149. 

Pleading in 5ar, and, 150, 151. 

No action to abate by reason ot failure of proof as to limited 
copartnership^ 155. 
Acceptance -of offer to allow judgment, 145. 199, 200, 201. 

{8ee Offer.) 
Account — no jurisdiction in action on, where sum total of both par- 
ties exceeds $400, 84. 

may be served with summons, 77. 

when must be exhilnted, 108, 145. 

Written^ judgment on, when defendant does not appear, 186. 

What is sufficient in action on, 144. 

(8ee, also^ Bill of Particulars.) 
Act — ^passage of the present district court, 16. 

summary of acts passed from 1759 to the present time relating 
to these courts, 1 to 81. 

coUeetian of acts passed since 1857, 81. 

signiJUation of terms employed in this, 281. 

laws inconsistent with this, repealed, 281, 282. 
Action — what is not an, 129. 

Abatement of, 68. 

on account^ what is sufficient in, 144. 

Administrator no jurisdiction of action against, but he may sue, 
84,44. 
. Cause of, as to a/rrest^ 86, 87. 

in what actions warrant to arrest may be issued, 78. 

by attaehmMnt^ what necessary to acquire jurisdiction, 51. 

In what, attachments may be obtained, 98. 

against attorney for defending without authority, 61. 

by an attorney on undertaking to collect his costs, 62. 

when not a 6ar to another acti<m, 64. 

in bastardy and abandonment bond, additional allowanee of 
cosU, 186. 

on breaches of condition of bastardy bonds, 66. 

of account, conversion, indebtedness, bill of particulars in, 109. 

on bonds, 66. 

on bond on attachment, 97. 

on bond for appearance on arrest, on attachment for contempt, 
188. 
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Action— on bond given by claimant on attachment, 97. 

by defendant on bond in attachment. When he may bring, 97. 

on bond, what must be specified, 147. 

Changing cause of, 147, 154. 

changing character of, by amendment^ 66, 132. 

Of cUiim and delivery. Judgment in, 142. 

XDhen and hmc commenced, 63, 182. 

different modes of commencing, 68. 

when deemed commenced, 106, 107, 182. 

on contract to discontinue. Jnrisdiction of, 52. 

against corporations^ 68. 

in what district to be brought, when plaintiff or defendant doen 

not reside in city, 21. 
for damages for false and fraudulent representations. Arrest 

in, 89. 
for damages for negligently injuring property ^ 89. 
for discovery abolished, 156, 157. 
commenced in wrong district, 54. 
of what district courts have jurisdiction^ 88, 84, 86, 87, 42, 50, 

51, 52, 58. 
of what they have not jurisdiction, 84, 42. 
DisooTUinuance of, 185. 
in what districts to be brought, 58, 54. 
when must be dismissed, 118, 128, 184, 185, 186. 
cannot be commenced by warrant against females^ 63. 
against /4>rd^ corporation. No junsdiction, 51, 52. 
forms of, as in Code, applicable, 145, 146. 
for fraud. Jurisdiction of, 52. 
on instrument for payment of money only. What is sufficient, 

144. 
against joint dd^tors, one a resident, the other not, may be sued 

by long summons, 70. 
on judgmenty 84, 42, 48. 
on judgment. Attachment may issue, 95. 
on judgment in which defendant was not personally served, 95. 
leave to bring, on judgment, 158. 
leave to bring, when transcript filed, 158. 
When justice a party to, 53. 
against lunatic, how brought, 75. 
for malicious prosecution. No jurisdiction of, 52. 
what is necessary to maintain an action against married 

women, 58. 
married women cannot be arrested in, 86. 
complaint in, against married women, 148. 
on w>nd of marshal, 178. 
of escape against marshal, 92. 
against marshal for false return, 76, 77. 
against marshal for overplus moneys, 173. 
for seizing property exempt under execution, 178. 
against mayor. No jurisdiction, 47. 
merits of, cannot be tried on affidavits, 105. 
for moneys when defendant liable to arrest, 78, 81, 82. 
against non-resident indorser of note cannot be sued with a res- 
ident maker, 70. 
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Action — on loU note^ 182. 

on lost note, undertaking to be given for indemnification, 
182, 188. 

by nan-rendsnty must be by short summons, 68. 

requisites by non-resident plaintiff to bring, 68. 

against one partneVy when judgment had against the other, 63. 

removal of, when trial by jury of twelve men, 128. 

proof of jurisdiction must be given in, by short summons, 68. 
. against teaman. No jurisdiction of, 58, 67. 

separate ecmee* and counts of, 147. 

iummary proceedings is not an, 129. 

against sureties of marshal, 160. 

title of, to be entered in docket, 178. 

of tort and contract cannot be joined, 146. 

trial of, commenced by warrant of attachment^ 98, 99. 

where to be brought when title to land comes in question, 35. 

on undertaking of bail, within what time to be brought, 92. 

by wife against husband for conversion, 148. 

on underUMng on answer of title, within what time to be 
brought, 35. 
A4Joiirnment~in assistant justices^ court, 10, 11. 

When it may be had, 110, 111. 

On application of defendant under arrest, 109, 110. 

in (wsenee of parties, 112. 

Affldofnt to obtain, 118. 

on defective affidavit, 112. 

in consequence of amendment, 145. 

Condition of amendment on, 145. 

Bond taken on, 42. 

by clerk, when and how made, 57, 58, 63. 

by clerk, when unauthorized, operates as a discontinaance, 68, 134. 

Condition of. 111, 118 (See also 115). 

of trial, costs on, 186. 

on issuing commission, 114. 

What must be stated in clerk's docket as to, 179. 

Demand for, 112. 

to procure evidence, 110. 
I Errors in, 112. 

Fees of court for, 184. 

cannot be had to Saturday against an Israelite, 111. 

after demanding trial by jury, 127. 

after return of jury, what necessary to obtain, 130. 

''Long,'' 110, 111, 113. 

Mistake in, 224. 

Nonresident defendant consenting to, when sued by a long sum- 
mons, waives objection, 70. 

on objection^ 110. 

Power of justice to order, 110. 

on return day, not a matter cf right. 111, 219. 

grounds for on return day, 111. 

Refusal of. will not be ground for reversal of judgment on ap- 
peal, 222, 228. 

beyond statutory limits is ground for a new trial, 219. 

of erioZ, 109, 110. 
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Ai^oiirnneiit— of trial, when defendant nnder arred^ 109, 110. 

duHnif trial, 111, 112, 188, 184. 

what length of titm may be bad on, 111. 

vnauthortMed, 112. 
AdnlnUtrator cannot be sued, bnt may sne, 44, 45. 
Admltnlon—^n^K'^. Wbat are, in, 149. 

of claim, 187. 

of frauds 88. 

of service of tnmmons and complaint where question of titie to 
land arises, 46. 
Adrenary may be examined as a witness, 150. 
AilTertldng Sale — fees of marshal for, 172. 
AffldaTlt8~how person compelled to make, 95. 

amending, 48. 

appearance waives irregularity in, 48. 

to arreet on information and belief, 79. 

what should be etcUed in, to obtain arrest, 80, 86. 

sufficiency of, to show intent to defraud creditors, on arrest, 79, 
80. 

inwffijcieney of, on arrest, 80. 

cauee of action on arrest and, 87. 

Defective copy served on arrest, efiect of, 80. 

must be consistent with complaint on arrest, 80, 81. 

aUegatione in, how to be taken, 80. 

to vacate arrest, counter, 86, 87, 105. 

on attachment, when not necessary, 106. 

to obtain attachment. What to contain, 94, 95, 99, 100, 101, 102. 

Form of statement of, on attachment, 101. 

Amendment of, on attachment, 100. 

Defective, on attachment, 100. 

Svffieiency of, on attachment, 101. 

to obtain attachment, on information and belief, 102. 

on vndertaking on attachment, 106. 

to vacate attachment, counter, 105 (See also 86, 87). 

to obtain adjournment, 113. 

adjournment on defective, 112. 

what necessary to obtain long adjournment, 111. 

to obtain second adjournment, 118. 

that nothing is due is a bar. When, 151. 

on claim and delivery. Requisites of, 87, 47, 48. 

** '* *^ to be served by marshal, 38. 

'' *' '* when and where to be ./{(m2, 40. 

to obtain commission. Requisites of, 115. 

by agent of. Return of commission, 118. 

opening default. Requisites of, 188, 189, 140, 141, 198, 217, 218, 
228, 224. 

of merits, alone, not sufficient to open default, 139. 

to dispossess occupants of bawdy houses, 24. 

may be used on appeal to determine error in fact, 198. 

Entitling, 81, 101. 

Form of, 81. 

** for false and fraudulent representations in purchase of 
goods on credit, 81. 
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AfflfUiTitR — under game latoi^ 40. 

on appointment of guardian^ 65. 

to obtain compensation as guardian, 65. 

to remove cause from justice who is a witness^ 54, 131, 132. 

on judgment hy confesnon^ 48. 

Merits cannot be tried on, 81. 

against nonresident defendant. What should state, 69, 101. 

to prove non-residence cannot be offered on appeal^ 59. 

of service of notice of acceptance of offer ^ 199, 200. 

No periury can be charged on de/eetitey 112. 

Irregularities waived in pleading to merits, 150. 

to release property. When insufficient, 102. 

in summary proieedin^s^ may be taken before any officer, 27, 
190, 192. 

in summary proceedings^ was formerly sworn to before, and filed 
with clerk, 21, 189, 192. 

of service of summons and complaint, 77. 

*' '* *' by ]^enon deputieedy what 

to state, 76, 77. 

to procure substituted service on defendant, 78. 

Want of signature and verification in copy, effect of, 80. 

to obtain examination of witness de bene esse, 122. 

to obtain attachment against witness for non-compliance with 
subpanay 126. 
Ageut« What is a managing, 74. 

affidamt by, on return of eommissiony 118. 

when liable to arrest, 78, 81, 82, 83. 

when not liable to arrest, 82. 

Service upon, 74, 75. 
Agreement — to read deposition, 124. 

to argue cause on submission^ 142. 
Allegations — in affidavit, how to be taken, 80. 

False, when defendant liable to arrest for, 84. 
Alias sammons — when to issue, 71, 107. 
AllowaiiCf* — of attachment to be sip^ned by justice, 92. 

additional, in actioDs upon bastardy or abandonment bonds, 18, 
186. 
Amendment — to Laws of 1857, 31. 

of course, 154. 

of affidavit on attachment, 100. 

of affidavit on claim and delivery, 48. 

allowing new cause of action, 154. 

from conversion, tort, to contract, 154. 

as to clerical mistake, 154, 155. 

as to raising new issue, 158. 

by correct name of defendant, 154. 

cannot be had striking out name of co-defendant on joint con- 
tract, 67, 153. 

No power to strike out name of a de/endafU served, 67, 153. 

When pleadings may be, 144, 145, 154. 

Power as to, 153, 199. 

of pleadings on demurrer, 144. 

Be/using to amend, pleading to be disregarded, 144. 

35 
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Amendment — Pleading must be amended on iudaining demurrer^ 153. 

What potren of, do not apply, 154. 

of pleadings on appeal and granting of new tiial, 199. 

When refusal of, is appealabU, 154. 

R^fuMl to allow, no ground to reverse judgment on appeal, 222. 

Right of, peremptory, 152, 158. 

of tummon^ 66, 132. 

of undertaHng on appeal^ when it may be had, 207. 
Amount— on attachment, 92, 94. 

of bond on attachment, 102. 

as to, when cause can be removed to Common Pleaa, 41. 

Analysis of jurUdietion as to, 3. 

Jurisdiction as to, how ascertained, 41. 

for which judgment a lien^ 148. 

Parties may remit part of, found due, 159. 

cannot be reduced afler presentation by defendant of undertak- 
ing to remove action to Common Pleas, 50. 
Answer (See also. Defense, Demurrer, Set-off, CouirrBR-CLJkiM, 
and Pleading.) 

as to abatement and har^ 150, 151. 

waives all matter in abatement, 149. 

to accounts 77. 

what are ctdmisnone in, 149. 

Judgment to be given when defendant faiU to appear and, 136. 

Defendant not appearing not a teaiver of, 132. 

what to contain, 144. 

of failure of comideration. How set up, 150. 

of want of consideration. What to contain, 150. 

Defective averments in, remedy for, 152. 
1 denying knowledge or information sufficient to form a belief, not 
permissible in these courts, 149. 

of party reftmng to testify may be stricken out, 156, 157. 

What is a frivolous, 150. 

as to merits, is a waiver of objeetioM^ 149. 

of misjoinder of defendants, 150. 

in action for money d%te^ 150. 

cannot be amended by striking out name of co-defendant on 
joint contract, 153. 

of non-joinder of parties, must be made, to render objection 
available, 152. 

by non-resident defendant waives objection when sued by long 
summons, 70. (See also 77.) 

Notice of facts constituting a defense to be contained in, 144, 
149, 151. 

as to defect of parties, 150. 

Remedy for insufficiency of, 152. 

of settlement of judgment pending appeal when new trial 
granted, 227. 

supplemental^ 151. 

as to tender, 151. 

of tender of money, when a nullity, 151. 

as to questions of title^ 151. 

when title to land comes in question, 34, 146. 

a nullity when question of title to land arises, unless undertak- 
ing given, 46. 
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Answer— what should be set forth in, to raise the question of title, 151. 
receiving without objection, eifect of, when question of title to 

land arises, 46. 
remarks as to, when title to land comes in question, 46. 
manner of drawing, to obtain new trial, 219, 220. 
proceedings on, when undertaking giren, and not given, 35, 86. 
as to umry, 151. 
of usury, what to allege, 151. 
v&r\fteaUan to, 77, 78. 
Appeal— when jtw^jrro^n* will be affirmed on, 221. 

praetiee of taking judgment on affirmance of judgment on, 227. 

for refusing amendment, when allowable, 154. 

parties to be ready for argument of, 211. 

how brought on for argument, 198. 

the hearing and determination on, 216. 

what is necessary to render effectual, 208. 

when and how perfected^ 225. 

nature of the, 207. 

both parties may, 225. 

reUrfon, cannot be had by respondent^ 225. 

Costs on, 200, 201, 202, 208, 204, 226, 227. 

eoete, how awarded on, 200. 

Metting <>2f costs and recovery on, 200, 201, 202. 

appellant to recover costs when judgment more favorable than 

offer to correct judgment, 201. 
Costs on diemieaal of, 202. 
Costs of return on, 202. 
Costs for which non-resident plaintiff firave securitv on anneAl 

whencoUeetalde, 207. *^*^ ' 

Rendering judgment before counsel has concluded his argument 

ground for reversal of judgment on, 215. ' 

to court of common pleas, 193 to 228. 
to be to the court of common pleas, 194. 
Rules of court of common pleas applicable to, 211, 212. 
leave to go to the Court of Appeals, 202, 203, 212. 
cross, by respondent, when, 221. 
in case of dea;th, dbc., of justice, undertaking on to be filed with 

clerk of appellate court and notice of same given to resoon- 

dent, 196. ^ 

from judgment by default cannot be had, 206. 
from judgment granted by default, how and when opened 198 

199. 
D^ense cannot be raised on, 226. 
Deposit or undertaking on, 206. 
Matters in discretion of justice not reviewable on, 222. 
Dismissing if not brought on, 198. 
when appeal will be dismissed, 205. 
motion to dismiss, where to be made, 205. 
waiver to dismiss, 205. 
non-payment of return fee, good ground of dismissal, 205 208 

209. ' ' 

Dismissal of, on the argument, 225. 
what must be stated in docket, as to notice of, 179. 
conflicting evidence on, will be presumed in favor of party in 

whose nvor judgment was obtained, 216. 
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Appeal — 90rii€t agisiiMt tndenee, whan it can be reviewed on, 325. 
oa ground of UUgal §tidene€, 187. 
when tetdmony improperly rejected, 215. 
what are errar$ of fact on, 226. 
Error in fact, how determined on, 198. 
can be brought by recH name of permm sued by a fictitious 

name, 67. 
ineonniUney which took place upon this subject, 17. 
appointment of guardian for u^/mty pending an, 64. 
for irrogvlarity and juri$dietional defeeU, 206. 
by infcaU plaintiff without a guardian, 216. 
judgment roll on, 200. 
judgment on, 198. 

-^hiLt judgment$ may he appealed from, 205. 
judgment from which no appeal lie$^ 206. 
when judgment ^oUl he revereed or a new trial rendered, 214 to 

220 (See, also, Judgmsnt). 
plaintiff *s mie-Uatemente^ cause for reversal of judgment, 214, 

215. 
juetiee*$ mis-statements, cause for reversal of a judgment, 215. 
preeumption in favor of the validity of a judgment, 224. 
juriedietion as to, 193, 194. 
error in oMreiee of juriedietion must be taken advantage of, 

by, 2, 
denial of jury trial on appeal will be reviewed, 222. 
Ifvy made after appeal, set aside, 208. 
mandamus during, irregular, will be set aside, 208. 
correcting mietahu on, how, 217. 

negligence^ what question the court will pass on, on, 216. 
new trial on, 198. 
when new trial to be had, 194. 

c^fidaeiU to prove non-reeidenee cannot be offered on, 69. 
notice of. what to state, 194, 202, 203, 204, 209, 212, 213, 221. 
how and on whom to be served, 195, 196, 197, 204, 205. 
notice of, may be amended, 208. 

notice of argument of, within what time to be given, 198. 
effects of delay in service of notice of, 204. 
JUing notice of, instead of service, when it cannot be served on 

the justice, 197. 
the grounds of, must be stated in the notice of, 208, 204, 212, 

218, 221. 
personal notice of, to be given, 205. 
who may sign notice of, 2^, 205. 

examples of sufficient statement of grounds in notice of, 204. 
otjeetums for first time <m, will not be considered, 218, 214. 
whit objections may be first raised on, 214. 
objections as to owner of property on, 98. 
offer to allow judgment to be corrected on, 200, 201. 
offer to allow judgment after hearing of and granting of new 

trial, 199, 200. 
from orders, 226. 

points and authorities on, to be furnished court, 212, 213. 
provision as to the only mode to review by, 194. 
all questions to be passed upon, 205. 
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Appeal — what questions are not reviewable on, 218. 

rehearing of, 226. 

reliearine; of, when denied, 212. 

release of goods on, 98, 174. 

restitution on, imperative, 227, 228. 

restitution on, whenjii^^pmtf7»^|Mii(i and. reversed, 200. 

restitution not usual on, from orders^ 226. 

return on, what to contain, 209. 

return on, how corrected, and the grounds to correct the same. 
209, 210. 

return on, when and how eompeUed, 197. 

return, how mAde when jtutiee out of office^ 197. 

justice liable tor false return on, 209, 229. 

further or amended return, how compelled, 197. 

Tuaring of, on return, 198. 

return when justice dead. Insane, or absent, bow made, 197. 

notice of, must be attached to the return, 197-205. 

appellate court controlled hy return on, 210. 

to be heard on original papers or certified copies, 198, 210. 

reversal as to one defendant, c^rmance as to rest, 214, 216. 

examples of good cause of reversing jud^^ment on, 217. 

when judgment will not be reversed on, 220. 

security on, to stay execution, 1 96. 

statutes regulating appeals to be liberally construed, 205. 

remedy when statutes not complied with, 207. 

effect of stay of proceedings on, 207, 208. 

when stay of proceedings on, is perfected, 174, 227. 

stay of proceedings, Juno perfected, 208. 

Superseding stay of proceedings on, 207. 

Violation of stay of proceedings on, 207. 

Superior Court had jurisdiction of, 17. 

from judgment of supreme court on certiorari in summary pro- 
ceedings, 26. 

No jurisdiction to review summary proceedings on, 202. 

when liability of sureties on undertaking becomes fixed, 207. 

consequence of failure of justification of sureties on, 208. 

technical errors or defects to be disregarded on, 198. 

within what time to be taken, and notice to be served, 195, 208. 

what length of time when defendant not personally served, 
and de^ndant did not appear, 195. 

when time to appeal begins to run, 208. 

undertaking on, need not be served, 174. 

undertaking on deposit on, 195. 

undertaking on, how and by whom to be approved, 195, 196. 

undertaking on, to be JUed with clerk of Court of Common 
Pleas, 196. 

undertaking on, must be given, to have a stay of execution on 
judgment, 207. 

copy undertaking rised not be served on respondent or his attor- 
ney, 206. 

amendment of undertaking on, 207. 

because of action in wrong district^ 54. 

paying costs does not waive, 208. 
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Appearance— who may appear, 60. 

in person or by attorney, 60. 

authority of, by attorney, 61. 

motion to vacate attachment^ may be made without a general, 
105. 

cures error in adjournment, 112. 

bond for, on attachment for contempt^ 188. 

by counsel on execution of commission^ 119. 

what must be stated in docket as to, 170. 

when ground against opening default, 223, 224. 

effect of failure of, 118. 

of plaintiff and defendant before justice on taking judgment 
ly confessiouy 44, 45. 

judgment to be given when defendant faHs to, 136. 

time for, 67. 

voluntary^ by foreign corporation, 51. 

of parties, voluntary to be entered in docket, 178. 

waives irregularity in affidavit for claim and delivery, 48. 

waives defects in summons and service, 70, 77. 

waives defects on papers on arrest, 88. 

defendant not appearing not a waiver of answer, 182 
Assistant Clerk — how appointed, term of office, duties and salary, 
188. 

fees of, 188, 191. 
Attendants — corporation of the city of New York to furnish, 181. 

court, not to receive other fees, or compensation, than sal- 
ary, 80. 

for these courts, by whom and how appointed, 181. 

salaries, of, how fixed and paid, 181. 
Attorney — signification of the word, 281. 

authority to appear, 61. 

no person to practice as, unless admitted, 18. 

punishment for so doing, 18. 

none but, to receive compensation^ 60. 

when cannot act 62. 

cUrk of court cannot appear as, 188. 

constables and marshals cannot act as, 9, 174, 188. 

could act as, 10. 

lien for costs, 61, 62, 187. 

refusal to produce papers, when a contempt^ 182. 

misconduct and negligence of, when, and when not sufficient ex- 
cuse to open default, 138, 139. 

auty of, to act as guardian ad litem for infants, 65. 

liable for active acts on void judgment, 2. 

liability of, 61. 

when liable to arrest, 78, 81. 

privileged communications, 62. 
Auctioneer — when liable to arrest, 81. 
Arrest — what is necessary to sustain an, 87. 

the affidavit to obtain, 79. 

affidavit to obtain on information and belief, 79. 

sufficiency of affidavit to obtain, 79, 80. 

insufficiency of ** '* 80. 
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Arrest — What should be stated in affidavit to obtain, 80. 

Effect of defects in copy of affidavit served, 80. 

counUrroffldnviU to vacate, 86, 87. 

adjournment of trial on, 109, 110. 

attorney liable to, for actively directing service of process on 
void judgment, 2. 

attorney, when liable to, 81. 

agent, " '* 81, 82, 

auctioneer, when liable to, 81. 

bail on, 91, 92. 

on bailment, 84. 

brokers, when liable to, 82. 

collector. " ** 82. 

commission merchants, when liable to, 82. 

on consignment of goods, 84. 

Concealing property^ what necessary to prove to obtain, 85. 

Complaint must be consistent with affidavit on, 80, 81. 

When not justified by complaint, 88. 

in action to recover AatteiU^ 85. 

on cause of action^ 81, 86, 87. 

Christian names must be stated on the papers on, 88. 

How long the defendant can be kept in custody on, 90. 

on attachment for contempt. Bond lor appearance on, 113. 

Cause of ctction and affidavit^ 87. 

for wrongful conrersion^ 87. 

counter-cSiim^ no ground to discharge, 88. 

joining another claim^ 88. 

new contract, effect of, 88. 

for disposing of property , 85, 87. 

what must be stated as to, in docket, 179. 

in actions for deceit, 86. 

in actions for xoronjgful detention of property, 85. 

when execution shall authorize, 93, 161. 

on execution in favor of female employee, 163, 164, 190. 

within what time, on execution to take place, 164. 

entitling affidavit on, 81. 

on election day, 87. 

exemption from, who is, and when, 87, 88, 126. 

military, when not liable to, 87, 88. 

police, " *• 88. 

as X.0 females, 85. 

tor false and fraudulent representations, 78, 79, 80, 83, 84, 86,' 88, 

89. 
form of an action for goods obtained by false representations, 
81. 

for wrongful act in fiduciary capacity, 81, 82, 88. 

for fraud, 83, 84, 86, 88, 89. 

contemporaneous frauds may be shown to sustain, 86. 

for violation of game laws, 28, 29, 40, 41. 

husband, when liable to, 86. 

for insolvency, 84. 

justice and party ^ liable to, on void judgment, 2. 

may be granted in action on judgment, 88. 
judyment of, where defendant is subject to, 159. 
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Arrest — riffht to, must be stated in judgment, 1<M). 

when defendant under, jnatice to render judgment immedialely^ 

when defendant is subject to, judgment must so state, mad 00 
entered in the docket^ IdO, 160. 

of joint deUor$^ execution on, 168. 

meriU cannot be tried on affidavits on, 81, 87. 

Uxfori as to, 89. 

as to married itomen^ 86. 

marihal most gire notice to plaintiff of, 90. 
" fee$on, 171. 
^^ making the, must keep defendant in custody, 90. 

duUei of marshal on, 91. 

astignmerU of hail bond on, by marshal to plaintiff^ 91. 

nonresident defendant liable to, 89. 

when property chimed bv third person, 85. 

proceeaings on arrest of defendant, 90. 

as to place^ 89. 

for infury to property, 89, 90. 

promissory note^ no bar to, 89. 

partners, when, and when not liable to, 84. 

as to restdenesy 89. 

second^ for same cause of action, 89. 

why allowed in actions for tort, 84. 

undertaking by defendant on, 91. 

racating, 86. 

in actions for wrongs, 89. 

in what cases warrant may issue, 78. 

Witness, when, and when not privileged from, 126. 
Assignment — of bail bond on arrest, 91. 

for creditors does not bar defendant's motion to vacate attach- 
ment, 105. 
Assault and Battery — no jurisdiction of action for, 84. 
AsslgnatioB House— occupants of, may be dispossessed, 24, 49, 50. 
Assistant Justices' Q^nv\»— power heretofore exercised by, 4, 5. 

were declared to be courts of record, 6. 

had jurisdiction over seamen and mariners, 6. 

Jurisdiction over seam,en taken away, 7, 

Had jurisdiction of action for malicious prosecution, 52. 

Jurisdiction increased, 8, 9, 10. 

Had powers of justices of the peace, 8. 

Fees and salaries of, 8, 9. 

attachments in, 10. 

Executions in, 9, 10. 

When name changed and re-changed, 12. 
Associate Justices — 4. 
Attachment— The, 97. 

Action by, 51. 

** * what necessary to acquire jurisdiction, 51, 142. 

Amount, 92, 94. 

contents of, 96. 

When it may issue, 92, 98. 

For what debts it may issue, 95. 
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Attachmeiit — Amendment of aflSdavit on, 100. 

What the qffidavit should state, and grounds for the attach- 
ment, 99, 100, 101, 102. 

Suffideney of affidavit on, 100. 

Defective affidavit on, 100. 

Form of itatement or affidavit on, 101. 

No jurMietion, if affidavit does not state grounds of action, 
100. 

Juetiee and party liable for damages in issuing illegal, 2. 

Form and amount of Jnmd on, 95, 100, 102. 

Condition forfeited, 102. 

** when satieJUdy 102. 

Bond to reUaee on sc^cient affidavit on, 102. 

Bond to preeerU removal of goods on, 96. 

When defendant may prosecute bond on, 97. 

Bond by claimant of goods attached, 96. 

Suit on bond given by claimant on, 97. 

Approval of bond on, 108. 

None can issue antinst a eoTporation^ 68, 69, 98. 

for contempt^ bond for appearance on, 183. 

Plaintiff /aiZ^n^ to appear on return of, action to be dismissed, 
118. 

Property on, when should be delivered up, 97. 

What must be stated in doeket as to, 179. 

Diepoeal of property. Threats, 100. 

Directions to marshal on, 96. 

Property attached only to be sold on exeoution, 95. 98, 174. 

How to be executed, 96. 

Exceee recovered on, to be reminded, 97. 

Fietitioue name, 97, 98. 

Feee of court for issuing, 1 88, 185. 

Pees for service of, 171. 

Oraunde for, 99, 100, 101, 102. 

Appointment of guardian for ir^ant must be made before at- 
tachment issues, 64. 

Inventory on. How served, 94, 96. 

By whom to be signed, 97. 

Pleading to merits on, waives all irregularities, 149, 150. 

Judgment in action commenced by, when defendant not person- 
auy served, 48. 

Judffinent in action commenced by, 95. 

when may be obtained in action on judgment, 95. 

jurisdiction of action commenced by, 88. 

Jurisdiction as to trial in action commenced by, 98. 

Jurisdiction and trial of, 104. 

what creates a valid lien on goods against execution creditors, 
108. 

laws applied, 92. 

provisions of Laws of 1881 and Revised Statutes applicable to, 
99. 

must be served by marshal, 20, 71, 72, 94, 96, 170, 171. 

motion to vacate^ 104, 105. 

duties of marshal in executing, 96. 

duties of marshal in levying, 99. 

36 
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AttachneBt — Requisites of marshal's return on, 97, 103, 104. 

against non-rendsnt defendant, 92, 101. 

owner of property, 98. 

preliminaTiet to issuing, 106. 

proofM necessary to obtain, 95. 

rdtloM of goods attached on appeal, 98. 

Beeond application for, 98, 105. 

mir$Ue$ on bond on attachment, 108. 

how to be 9arted^ 94, 96. 

proceedings on, when per$anaUy ierved^ 94. 

proceedings on, when not personally senred, 94, 95. 

cannot be senred <nU of eUy^ 106. 

when tummom may issue on, 98, 108. 

trial of action commenced by warrant of, 98, 99, 104. 

can be vacated without a general appearance, 105. 

can be vacated after default taken, 104, 105. 

defendant must have interett in goods to vacate, 105. 

vacating for irregularity^ 104. 

vacating after judgment^ 104. 

motion to vacate must be made by a defendant who euetaima 
if^ury by the, 105. 

on motion to vacate court will not try merits, 105. 

when made to vaeate on affidavits on wki4^ it was granted. 105. 

counter-affidavits may be read on motion to vacate, 105. 

assignment by defendant will not bar motion to vacate, 105. 

against witness, 28. 

against witness for non-compliance with suhpesna, 126. 

against witness — ^justice can hold court open for, 188. 

uwrant, in what case ta issue, 98. 
Ball — on arrest, 91. 

cm arrest of offender for violation of game laws, 41. 

bond, assignment by marshal to plaintiff on arrest, 91. 

justi/leation of sureties on claim and delivery, to be same as bail 
on arrest, 89. 
Bailment — arrest in action for, 84. 
Ballots of jury. How drawn, 129, 180. 
Bar. When an action is not a bar to another action, 64. 

when affidavit that nothing is due is a, 151. 

pleading in abatement and, 150, 151. 
Bastardy — or abandonment bonds. Actions on, 18. 

additional allowance of coats in actions on, 186. 

Jurisdiction of, 86, 228. 

Pleadings in, 158. 

New summons on, 66. 

Bawdy hoose. Notice to landlord in such cases, 25. 

occupants of may be dispossessed, 24, 50. 

where law and practice to be found, 49, 50. 
Bill of partlcalars— in action for conversion, 109. 

defective, 109. 

when it cannot be demanded, 109. 

how to be furnished, 108. 

in action for indebtedness, 108. 
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Bill of particalars— JVotttTtf and use of, 108. 

piu-ty required to exhUnt aeoaunt, 145. 

rtftitd to serve. Practice on, - 109. 

sufficiency of, 109. 

when cannot be taken advantage of, 109. 
Blanks — for these courts, by wl^om and how famished, 181. 
Bond {See also Undbrtakikg). In action on, what mast be specified, 
147. 

to be given on attachment, 95, 102. 

to prevent remowd of goods on attachment, 96. 

by dainumt of goods attached, 96, 97. 

action on, given by claimant on attachment, 97. 

on attachment, when defendant may prosecute, 97. 

on attachment, must be given, 102. 

amount and form of, on attachment, 100, 102. 

approval of, on attachment, 108. 

when condition of forfeited, 102. 

when condition of satisfied, 102. 

bastardy or abandonment, jarisdiction upon, 18. 86, 228. 

bastardy bonds ; breaches of conditions on, new summons on, 66. 

Bail bond on arrest — assignment of by marshal to plaintiff, 91. 

for appearance on attachment for contempt, 188. 

by derk of court, 191. 

for money. Jurisdiction of, 42. 

for erection of Third and Ninth District court houses, 88. 

jarisdiction of action on bond for money, 88. 

jurisdiction of action on surety bond, 88. 

by plaintiff on claim and delivery, 87. 

Memorandum of judgment to be made on ofllcial bond of 
marshal, 168, 169. 

of. marshal, and when to be filed, 19, 166. 

of marshal. Prosecution of, 19, 86, 161, 167, 168. 

of marshal. Jurisdiction of actions on, 87. 

of marshal — where to be flled, 166, 167. 

Amount collected to be credited on, of marshal, 169. 

Renewal of official bond of marshal, when and how, 170. 

of marshal, action on, 178. 

Bond to be ^ven in action on lost note, 182. 

Obligor — action against, 45. 

Pleadings in bastardy or abandonment, 158. 

to release on insufficient affidavit, 102. 

of surety. Jurisdiction of, 42. 

Sureties on, on attachment, 108. 
Books — Printed. How proved and made evidence, 155. 

Records — clerk of court to keep, 189. 
Broker. When may be arrested, 78, 82. 
Baslness* Corporation may be sued where it transacts its, 54, 55. 

no excuse for opening default, 224. 

No person a tumrresident who has a place of, in this city, 21, 
54, 68, 107. 

Effect of, as to residence, 70. 
By-laws. Action on, 86. 

When arrest may issue in action upon, 79. 
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By-law»— of the corporation of the city of New Y<m^k, 
Jurisdiction in action on, 17. 

Violation of, when attachment issues for, proof and seeuritjf not 
necessary, 1(MJ. 
Capacity — to sue. Objections as to, how raised and waived, 150. 
Case— must be proved. 182, 184, 187, 144, 158. 

submitting, 184. 
CaseH — reports of, how proved and made evidence, 155. 
Canse of Action {See Action). 
Certiflcate— clerk to affix $eal to, 189. 
of service by person deputised^ 76. 
of marshal on return of service of summons^ 75. 
{See Marshal and Service.) 
of naturalization cannot be issued, 60. 

of papera^ proceedings, minutes of testimony by Justice, is pre- 
sumptive evidence^ 280. 
Certiorari — Supreme Court may award, in summary proceedings^ 
26, 202. 
valid, though judge out of office^ 210, 211. 
Challenge — of array of jurors for irregularity^ 129. 

peremptory, does not apply, in summary proceedings^ 129. 
objection to competenqy of juror, 180. 
Changes — ^made in the districts, 18, 22, 26, 88. 

Chattel— in action for wrongful detention of, defendant liable to 
arresty 85. 
Production in evidence of, 188. 
Charging jnry — by the justice, 184. 

when judgment will be reversed for judged charge to the jury, 

218. 
justice may refune to charge jury, 228, 
Charter of New York City — ^jurisdiction in action on, 17, 36. 

may be read in evidence, 155. 
Claim — when admitted ^ 187. 

forfeiture of, when, and when not, 140. 
Claim and Delivery — History of, and how made applicable to these 
courts, 42, 47. 
The object of this proceeding, 47. 

When section 211 of the Code applies to action for, 48. - 
Defendant must have control ox possession of property to main- 
tain action, 47. 
What the affidavit on, must state, 47. 
Affidavit on, can be amended^ 48. 
Arrest for concealing or dispossing of property, for the deten> 

tion or conversion of which action is brought, 78, 185. 
If plaintiff a non-resident^ must give security for costs, 49. 
Claim of property by third person. How made, 89. 
Marshal to be indemnified if such claim made, 40. 
Not bound to keep property, or deliver it to plaintiff, 40. 
Undertaking to marshal on claim by third person, 40. 
Jurisdiction of, in actions upon, 20, 87. 
Judgment in action on, 48, 142. 
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Claim and delirery— judgment erroneously entered, may be modified 
and eorreeted on app&dy and need not be reversed, 222. 

notice of exception to plaintiff ^s sureties, 88. 

notice of pintifieatMn of *' ** 88. 

effect of notice of exception by defendant, 88. 

new euretiee may be substituted and justify, 88. 

notice of exception to, and justification of defendant's euretiee^ 
88, 48, 49. 

qualification and ju9t\fication of sureties the same as bail on ar- 
rest, 89. 

retponeSbility of marshal until sureties justify, 88, 89. 

action may go on although plaintiff *s mreties do not justify^ 49. 

marshal, when to heep property^ and when and to whom to de- 
liver same, 88, 89, 48. 

notice and affidavit with the marshal's proceedings to be JUed 
with clerk of court, 40. 

offer of defendant to restore property, 47. 

plaintiff may waive return of property and obtain judgment 
for its value^ 49. 

property, how taken and hept^ 89. 

fees and expenses for keeping same, 89. % 

property in another county, 47. 

requisition to marshal in, 87. 

defendant may require retvm of property, and how, 88, 48, 49. 

if return not required by defendant, property to be delivered 
to plaintiff, 88. 

no restitution ^ifter redelivery, 49. 

papers on, to be served by marshal, and how, 20, 88. 

security by plaintiff, 88. 

undertaking must be approved by, 48. 
Clerk— (iSetf also Deputy Clerk). 

signification of word, 281. 

appointment of, in justices' courts, 12. 

provisions for appointment of, 16, 20, 28, 80, 187, 188, 229. 

provisions concerning, 187. 

term. of office, duties and powers, 28, 80, 187, 188, 189, 190, 191. 

their salary, 18, 15, 21, 26, 80, 184, 187, 188, 189, 191. 

to receive no fees to their own use, 80. 

to collect and account for all fees, 18, 28, 190, 191. 

to pay fees into the city treasury, 28. 

to be liable for the faithful performance of his duty, 187. 

power to take affidavits, 12. 

affidavit in summary proceedings to be filed with, 21. 

affidavit, notice and proceedings of marshal on claim and de- 
livery to be filed witn, 40. 

to sign attachment, 92, 97. 

cannot act as atttrmey, 62, 188. 

when may be arrested, 78. 

adjournment by, 58, 68. 

may adjoium in absence of justice, 57, 58. 

to take affidavit in summary proceedings, 192. 

to pay over amount deposited on appeal, 196. 

assutant, how appointed, term of office, duties and salary, 188, 
191,229. 
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Clerk— to give bond, 191, 192. 
to file oammi$$ion, 118. 
of Common Plea$ to make memoranda of judgment obtained 

agaioft a marshal, on bond of marshal, 168, 169. 
fee of derk for making such memoranda, 169. 
of Common Pleas to nattfy the mayor when sufficient judgment 

obtained to cancel bond of marshal, 170. 
to tax further eoits in suits by working women, 80, 187, 190. 
eotutUutumaUty of section 71 as to the appointment of clerks, 

188. 
Coruent of guardian of infant to be liable for co$te to be filed 

with, 64. 
to keep a docket, 178, 179. 
Docket of, what to contain, 178, 179. 
Docket of, is evidence, 179. 
must keep index to docket, 180. 
to turn over docket to his succeseor, 180. 
To enter transcript in docket, 148. 

Effect on judgment, when clerk did not keep docket, 180. 
may appoint deputy, his duties, and how paid, 187. 
must issue execution, 160. 
to eubeeribe execution, 161. 
within what time to issue execution, 160. 
may issue execution against the person, when, 24. 
to issue execution in »yor oi female employee to arrest defend- 
ant, 168, 190. 
may renew execution, 164. 
Sueceseor of, may issue execution, 180, X81. 
Copy of papers, certified to by, to be evidence, 181. 
To r^undfees to party, of jurors not attending, 180. 
no power to join tesue, 58. 
Liit of jurors to be furnished to, 127. 
Duty of, when receiving list of jurors, 127. 

** '* when >ry trial demanded, 127, 128. 
How to draw jury, 127. 

Ballots of jurors not drawn, to be returned by, 129, 1.30. 
To receive deposit of jury fee, 130. 
When to summon jury of twelve men and how, 128. 
No power to enUr judgment after verdict, 131, 142, 191. 
must subscribe summons, 66. 
To issue alias summons, 71, 107. 
Subposna to be issued by, 125. 
To note receipt of transcript, 143. 
May administer oaths, 192. 
Code — Forms of action applicable as in, 145, 146. 
Parties to action " *' 145, 146. 

Times of commencing action applicable as in, 145, 146. 
Rules of evidence, applicable as in Code, 145, 146. 
When and how evidence, 155. 
All provisions of, relating to evidence, being sections 390 to 

899 and 426, applicable, 155, 156, 157, 158. 
Jurisdiction of actions provided by sections 53 and 54 of the« 

88. 
History of sections 53 and 54 of the, 42. 
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Co4le. Serpiee of process on corporations applicable as in, 145. 
Sections 55 to 64 and 68 of, apply, 143, 145. 
Section 64 and 122 applicable, 152. 

'' 143 and 148 not applicable, 158. 

*' 172 and 173 not applicable, 154. 

" 211 of, applicable, 48. 

" 304 does not apply, 187. 

«' 351 to 371 of, applies, 193 to 202. 

•* 426 of, applies, 155. 
Collector— when liable to arrest, 82. 
Commlsgloii Merchant— when not liable to arrest, 82. 
Commissions — ^when may be awarded and issue, 113, 116. 
granted at instance of either party, 114. 
not to be granted for oral examination, 118. 
Affldtwit to obtain, requisites of, 115. 
Plaintiff allowed adjournment on application for, 114. 
Parties have right to appear by counsel on execution of, 119. 
Remedy, when defectively executed, 116. 
Bfffeet of deposition taken on, 114. 
How executed,^ 114, 116, 117, 118, 119. 
ExhUnts must be annexed to, 119. 
Fees and eaipenses of court for issuing, 184. 
must he filed in clerk's office, 118. 
Interpreter, taking deposition by means of, 118. 
Interrogatories on, 114. 
Settlement of interrogatories on, 117. 
Interrogatories on, how to be ansv>ered, 117, 118, 120. 
As to deluding interro^tory to, 120. 
as to anstoer not responswe to interrogatory on, 120. 
Last general iiiterrogatory not put or answered, /atoi to, 120. 
as to leading questions on interrogatories, 120. 
on judgment by default, may issue, 115. 
The notice of motion for, 116. 
notice of motion to obtain, what to mention, 116. 
Notice of motion for, to be six days, 114. 
Time for making the motion for the, 116. 
Oath to the witness, 116. 
Objections to, when to be made, 119. 
Objections to must be specific and distinct, 120. 
Formal objections to return of, 120. 
Original peters need not be annexed to, 119. 
Either pa/rty may be examined on, 115. 
adversary may be examined on, 156. 
as to amendment of pleading, 121. 
granted at instance of either party, 114. 
part of; may be read, 121. 
when it cannot be read in evidence, 116. 
how to be returned, 114. 
return of, 118, 119, 120. 
return of, by agent or express eom/pany, 118. 
should he sealed, 118, 119. 
Second, when allowed, 115. 
Tape and seal on, 120. 
to be received on tried as if witness personally present, 114. 



Digitized by 



Google 



288 INDEX. 

CoBUBisstoai— when may be %taU>ed^ 121. 

WUneu to be examined, to be named in the, 116. 

When witness come$ to eUy after being examined on, 121. 
CMimlsaloiier — who fu»m«t, 116. 

name, mi$take\VL^ will not vitiate commission, 119. 

power of, when commission is executed, 114. 

eompemation of, 119. 
Omnlttee of Lnnatlc— service of summons upon, 71, 75. 
CMnndtment — marshal, fees on, 171. 

order for, in contempt, 188. 
Conmon Pleas* Remowd to, as to amount, 41. 

When action to be removed to, 41. 

Appeali to, 17, 198 to 228 (See Appeals). 

to approve bond of clerk of court, 191, 192. 

may order bond of marshal to be prosecuted, 19. 

Bond of marshal to he ftUd with clerk of, 166, 167. 

When execution to issue from, 146, 158. 

Execution to be issued out of, when docketed in the county 
clerk's office, 160. 

may suepend or remone marshal, 19, 22, 169, 170. 

Clerk of, to make a memorandum of judgment obtained against, 
on bond of marshal, 168, 169. 

Clerk of, to notify mayor when sufficient judgment against 
marshal to cancel his bond, 170. 

Transcript of judgment against marshal or his sureties to be 
filed with clerk of, 159, 162, 168. 

Application for lea/oe to prosecute bond of marshal to be made 
to, 167, 168. 

Bules of, applicable to appeals, 211, 212. 

No jurisdiction to review eummary proceedings on appeal, 203. 

Transcript of judgment filed and docketed to be deemed a judg- 
ment of, 146, 158, 162, 168. 

Lea/ve must be had to bring on judgment when transcript filed, 
158. 
Company. Service on Express^ 72. 

Service on Bailroad, 74. 
Compensation— of juUices, tlerks, marshals, de. (See the various titlee^ 

and also Salaries). 
Complaint (See also Pleadino.) Defendant cmswering insufficient 
cause of action, d^ect not waived, 147. 

Causes of action in, as to arrest, 88. 

must be consistent with affidamt on arrest, 80, 81. 

What to state, 144, 146, 147, 148, 149. 

on bond, what to contain, 147. 

Damages to be averred, 147, 148. 

for deceit, 148. 

Remedy for defective averment in and for insufficiency of, 152. 

as to demand for relief, 148. 

Dismissal of, when plaintiff non-remdent and has not given 
security, 68. 

Judgment of dismissal of, when may be rendered, 134, 135. 

should state facts only, 147. 
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CoiiipUliit--Efrect of, in Mft stating facts Bufflcient to constitut© cause 
of action, 147. 

Errors in, will not inverse judgment, 220. 

What allegation in, when infant sues, 147, 282. 

Leave to sue on judgment not necessary to be alleged in, 147 

by landlord for rent, 148. 

for and against married toomen^ what to contain, 148. 

against marshal for official misconduct^ 169, 170. 

for money had and received, 149. 

on money lost, 147. 

as to right of action for negUgenee^ 147. 

on promissory note, 148, 149. 

for sales, 149. 

as to separate counts, 147. 

Service of, 20 (See Sbryiok, and also SuincoNs). 

may be served with summons, 77. 

Cause of action diflTerent from summons, 147. 

lOAy l)estriehen out, if party refuses to testify, 156, 157. 

Deposit of with justice on answer of title to land, 85. 

for use and occupation, 149. 

when verified, 77. 

Written, judgment on, when defendant fa/Us to appear, 186. 
Comptroller— authorized to issue bonds for completion of Third and 
Ninth District court houses, 28. 

to fix salaries of justices, 27, 57. 
Condition— on adjournment. 111. 

to obtain a^oumment (rftcr return of jury, 180. 

of €MMndment, 145. 

on bond on attachment, yf hen forfeited and when satisfied, 102. 

on opening default, 138. 

to entitle to a jury, 180. 
Conditional — examination (See Db bene bssb). 
ConfessloB— of judgment (See Judgmbnt). 
Consent— to adjourn, 64. 

of guardian for infant, 64. 

entering judgment by, 44. 

cannot confer jurisdiction, 2, 47. 

exception to this rule, 3. 
Consideration- for adjournment of trial, 109. 

defense of failure of, how set up, 150. 
in action against married icomen, 53. 

ConsigBment — when consignee liable, and when not liable to arrest. 
84,85. 

Constable (8ee Marshal). 

CoBtract — ^action on, may be changed to tort by amendment, 66, 132. 

what is a sufficient statement of cause of action on, in affidavit. 
101. 

changing action for conversion to, 154. 

Jurisdiction of action on^ 33. 

to discontinue action, jurisdiction of, 52. 

to obtain a short summons, plaintifiTs demand must arise on, 69. 

and tort cannot be joined, 146. 

37 
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OtmUmffU. Thete coarU hare power to punuh for, 181. 
AUomey refusing to produce papers, 182. 
Bond for appearance on arrest for, 188. 
What are ooneidered, 181, 182. 

Powm' panishing coonsel for, ecuinot he delegated^ 188. 
VcUidity of, how affected by omission of justice to keep docket^ 

188. 
adiudioation of justice to commit for ,/ina2, 182. 
justice has power to hold court open for return of attachment for 

contempt, 188. 
process to bring defwuUing juror before court, 188. 
as to disobeying order ^ 182, 183. 
order /or commitment on, 188. 

powers of justices for, in special proceedings, 280, 281. 
witness reusing to -answer Afi2, 
as to defaulting witness^ 188. 
party or witness refusing to testify and attend on eecaminatum 

btf'ore trial, may be punished for, 156, 157. 
witness may be punished for, after termination of suit^ 188. 
Com? ersien. When bailee liable in action for, 84. 

BUI of particulars of, in action for, 100. 
Corporation — signification of word, 281. 

In what district action by and against to be brought^ 54, 55. 

No provisions for attachment against, 08. 

When attachment for violation of by4a/w9 and ordinances <^ New 

York eUy, proof and security not necessary, 106. 
of the city of New Yorl^ action upon its charter, ^., 86. 

*' *^ ^* may sue and be sued in any district, 54. 

** ^^ ** to furnish these courts with attendants, 

rooms, furniture, blanks, stationery and fuel, 181. 
Security for costs, must be given by non-resident plaintiff^ 

against resident^ 68, 107. 
Exutenee qf, not necessary to be proved on trial unless denied 

in answer, 155. 
Foreign, cannot be compelled to appear, 51, 52. 
Laws of, must be reasonable, 231. 
Ordinances of, how proved and read in evidence, 155. 
The word '^person " mcludes, 281. 
Besidence of, where, 70. 
Summons against, how served, 71, 74, 75, 145. 
Attorney of city of New York, may appoint person to serve 

summons, 24, 72. 
Such person entitled to fees, 22, 72. 
Cannot be sued by short summons, 69. 
When warrant to arrest may issue in action under ordinaneea or 

by-laws of city of New York, 79. 
2fo warranty attachment, or short summons can issue against a, 

68, 60, 98. 
Cents {See, also, Fbbs). In what cases allowed, 29, 185. 
amount of, to plaintiff, when flOO or more, 186. 
Jiketra, to plaintiff, when recovery $50 or more, 185, 186. 
Amount of, to defendant, 186. 
As to liability of attorney tor, 187. 
Attorney ^s ^ion for, 61. 
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Cm to — on adjoumfnent of trial, 186. 

as a condition of amendment^ 145. 

and disbursement, and extra costs, may be depoHUd on appeal^ 
196. 

How awarded on appeal, 200, 201, 202, 226, 227. 

to appellant, when judgment more favorable than offer to cor- 
rect judgment, 201* 

Additional allowance of, in actions upon bastardy and abandon- 
ment bonds, 186. 

What must be stated in derk^s docket as to, 179. 

on dismissal of appeal, 202. 

on drfavU, 188, 224. 

on reversal of judgment on error of fact^ in discretion of the 
court, 202. 

Security for, under gams laws, 40. 

Ghiardvxn of infant to be liable for, 64. 

and expenses of gtuirdian for infant to he paid, 65. 

When ifrfant appeals without a guardian, 215. 

Jwrors and marshaVs fees to be included in judgment as, 130. 

of motion for leave to prosecute bond of marshal, 168, 186. 

for argument of motion for new trial, 202. 

Security for, must be ^ven by nonresident plaintiflf, 20, 49, 68. 

by non-resident plaintiff, when payable, 108. 

on plaintiff not accepting offer to allow judgment, 145. 

of return to be paid on appeal, 195, 202. 

under section 304 of Code do not apply, 187. 

Setting off on appeal, 200. 

Where tiUe to land comes id question, 35, 36. 

Paying does not waive appeal, 203. 

In suits by working women, 29, 187, 190. 
Counselor (See also Attorney). 

No person to practice as, unless admitted, 18. 

person depvMeed to serve summons prohibited from acting as, 
62, 75. 

Appearing by, on execution of commission, 119. 

Punishment ot,for contempt, 181, 182, 183. 

Power to punish, cannot be delegated, 183. 

Entering judgment before has concluded argument is ground 
for reversal, 215. 
Counter«elaim -not ground to vacate arrest, 88. 

Verdict of jury on, 131. 

Judgment on, 131. 

When plaintiff /atfo to appear, 136. 
Courts — Assistant justdces, creation and jurisdiction of, 4, 5, 6. 

cmifined strictly to the authority and power given by statute, 2. 

authority and power must be express, 51. 

they take nothing by implication, 51. 

attendants, rooms, fuel, blanks, &c., for, 181. 

clerk to attend sitting of the, 189. 

Clerk to conform to the directions of the, 189. 

Clerk to keep record of the proceedings of the, 189. 

Common Pleas, appeals to, 17. 

Common Pleas, bond of marshal to befUed in, 166, 167. 
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C««ii8 — Creation^ organization, and history of District, 1 to 80. 

DUtrict eourU are not *' courts of justices of the peace,^ 1, 82. 

Where to be held and what length o/titney 59. 

who to hold, 57, 58, 181, 182. 

must give judgment, 181, 142, 191. 

No presumption against ^ri«^iet«(m of, 51. 

origin otjuetieeti* courts, 4. 

Creation of justices' courts. 5. 

Sections 1 to 7 to apply exelueively to these courts, 280. 
Corenant — damages in action for breach of, 147, 148. 
Corerture — of married woman. When can be taken advantam of, 
86. 

DefetiM of, when reviewable on appeal, 214. 
Ciimiiial CouTersatlon. No jurisdiction of action for, 84. 
CroHS-examlnatlon — waives all irregularities in proceedings to ex- 
amine witness, 124. 
Damages — Action for, for fraud in sale, purchase or exchange ot per- 

sonal property, 84. 

must be averred in fomplaint^ 147, 148. 

for bite of a dog, action for, 45. 

Judgment will not be reversed on the ground of eaooe uio e^ 220. 

may be inserted in ptdgment of affirmance, 224, 225. 

Jurisdiction of, action for, 88. 

justice liable for, for transcending his powers, 2, 229. 

Action for, when warrant to arrest may issue, 78. 

Action for breaking wagon, Ac., 147. 
Death — of justice, shall not abate or discontinue action, 68. 

how notice and undertaking on, appeal fUed and served, 196, 
197. 
Debf< — for what, attachment may issue, 95. 

fraud in contracting, arrest for, 78. 
^eeeit — arrest in action for, 86. 

Complaint in action for, 148. 
Decision — of justice, within what time to be made, 141, 142, 148. 

time to render, may be extended by stiptdaUon, 142. 

Loss of jurisdiction if not in time, 141, 142. 

time for, may be waited, 142. 
Deeds — need not be annexed to commission, 119. 
Defaalt — When may be taken, 77, 78. 

how opened, 20, 188. 

Justice may open, 188, 189, 140, 141, 229. 

Requisites to opening, 189. 

Does not preclude motion to vacate attachment, 104, 105. 

Motion to open, 104, 105, 188, 189, 140, 141. 

A bare affiJUmt of merits is not sufficient to open, 189, 217. 
What must be shown to open a, 188, 189, 140, 141, 198, 217, 218, 
228, 224. 

When attorney appears without authority, judgment by, will be 
opened, 61. 

of party exhibiting account, 145. 

opening by appeal from judgment, 198. 
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Defaalt — ^When appeal f torn judgment by, cannot be had, 206. 

Appearance will not entitle defendant to open, 224. 

Aa^wmment by mistake good ground for opening, 224. 

Affirming judgment on appeal by, 227. 

Ca$e to be proved, notwithstanding, 132, 184, 187, 144, 158. 

Commimon on, 116. 

Coite on opening, 20, 224. 

Culpable negligence will not excuse for opening, 139. 

Drfectiw eertiee of process, good excuse for opening, 189. 

Defenses on opening, 140. 

Oood faith of defense on opening, 140. 

Dishonest, immoral, and unconscionable defenses not allowed 
on opening, 140. 

Defences of usury and statute of limitations not allowed on 
opening, 140, 141. 

Teennical defenses, or of penalty or forfeiture, or insolvent's 
discharge, not allowed on opening, 141. 

Examples of sufficient excuse for opening, 139. 

What is not, sufficient excuse for opening, 1 38, 228. 

Judgment on, only judgment that can be opened, 224. 

When justice of another district has power to open, 188. 

Merits must be disclosed to open, 188, 189, 140, 217, 218, 223, 
224. 

Manifest injustice must be shown, 224. 

Mistaking the return day, 139. 

are opened in furtherance of morcU justice, 141. 

Statute for opening, how construed, 188. 

Opening, by reason of setoff, 140. 
Defects — in summons or service cured or waived by pleading to mer- 
its, 70, 77. 

In complaint as to cause of action not waived by answering^ 
147. 

of parties, must be pleaded, 150. 
Defense (See also Answer and Pleaoinos). 

in action on account, what is sufficient, 144. 

When, by way of amendment, will be granted, 158, 154. 

cannot be raised on appeal^ 226. 

of faXLwre of coTisideration, how pleaded, 150. 

of coverture, when reviewable on appeal, 214. 

Good faith of, on opening default, 140. 

certain defenses not allowed on opening default, 140, 141. 

defendant precluded in his defense of title to land unless un- 
dertaking is delivered, 85. 

when waived, 226. 
IMendtkntr^ailing to appear, 186 {See also Default). 

not appearing, no waiver to allow illegal evidence, 187. 

failing to appear, case must be proved, 144. 

on arrest, may give security, 90, 110. 

to be kept in custody unless security siren, 90, 91. 

on arrest if demands ^r^ trial must me undertaking, 90, 91. 

when may prosecute bond on attachment, 97. 

may except to sureties in claim and delivery^ 88. 

when entitled to redeliver^/ in claim and delivery, 38. 
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Defendant— must eiye htmd to entitle him to redelivery of property in 
claim and delivery, 8^. 

8wretis$ on claim and delivery within what time tojuUify, 38. 

As to whether, can recover on a ctmnUr-daim, 181. 

sned by t^JtetUimu Dame has a right to appear by real name, 67. 

In/ant^ mast always appear by guardian, 64. 

not appearing after demanding jury , 180. 

As to non-joinder of a party, 183. 

What necessary to obtain a $ummon8 against nan-rend^nt, 69. 

Non-resident, must be proceeded against by ^u?rt summons or 
attachment, 92. 

As to offer to allow judgment to be taken against, 145. 

When, not personally sened with attachment, 94. 

Proceedings ishen pereonaUy eereed with attachment, 94. 

Summons against non-resident, 20. 
Deflnitionfi — of Migation^ 83. 

or signification of terms used in the act, 281. 
Denuuid — tor adjournment 112. 

in (^ffldaeit. What is a sufficient statement of, 101. 

of jury. When to be made, 59. 

for reli^, 148. 
Demnrrer (See also PLBADmos). 

in these courts, 152. 

when any party may plead, 144. 

when overruled, answering to merits is a waiver of objections 
raised by, 152. 

as to cause of action, 152. 

only remedy when complaint not sufficient, 152. 

Dtfeetive a/eerment in pleadings to be taken advantage of by, 
152. 

As to grounds of, 152. 

when will not lie for improper joinder of plaintifis, 152. 

for nonjoinder of party, 152. 

Pleading must be ammded on sustaining, 144, 158. 

Proc6edings,on, 144. 
Denial — of makers in complaint, how to be alleged, 149. 
Deposit— on appeal, 195, 196, 206. 

in lieu of money, 88. 
Deposition (See Examination db bbnb bssb). 

on commission (See Commission). 
Depntation (See also Sbrvicb). 

Person who is deputized to serve summons, cannot act as at- 
tomey on trial, 62, 75. 

Person who is aeputized to serve summons and cx>mplaint not 
entitled to fees unless served for corporation attorney, 22, 71, 
72, 170, 171. 

clerk to deliver namss of jurors drawn to person deputized, 127. 

person deputized, how, to summon a jury ^ 128. 

person may be deputized to summon talesman, 129. 

fees to person deputized for summoning jury, 128, 130. 

justice may designate some pmnson to serve sumtnons and < 

plaint, 20, 71, 72, 75, 170, 171. 
when service made by, how return to be made, 75. 
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Depaty Clerk (8^ also Clbrk). 

may take affidavit same as clerk, 192. 

to sign attaehmenty 92. 

to be appointed by clerk, 187. 

duties of, 187. 

copy papers on file in office of clerk certified by, to he endeneey 
181. 

^eMand salary/ of, 188, 191. 

salary to be paid out of city treasury, 187, 188. 

affidavit in sumtnary proceedings to be filed with clerk or, 21. 

mvLst.sybseribe summons^ 66. 
DIreeior — of corporation. Service upon, 71, 74. 
Disbursements (See also Costs and Fees). 

on appeal to be recovered by appellant when his offer to cor- 
rect judgment is accepted, 201. 

All necessary to be allowed in judgment, 184. 
Diseoutlnnanee. Action on contract to discontinue action, 62. 

When action of daim and delivery may be discontinued, 49. 

Judgment of, not a bar to another action, 64. 

Judgment when plaintiff discontinues, 184, 185. 

When non-attendance of justice operates as, 58. 

No action to be, or abate by reason of death, absence of, or re- 
moval from office, or vacancy in office of any justice, 68. 

When plaintiff has a right to, 184, 185. 

of action where title to land comes in question, 85, 86, 46, 
47, 146. 

Unauthorised adjournment, amounts to a, 112. 

of action, voluntary, 184. 
Discovery. Action for, abolished, 156. 
Diseretioii — of justice in opening default, 188, 189. 
Dismissal. Of action, when, 113, 128. 

.When action must be dismissed, 85, 134, 185, 186. 

of appeal, when, 198, 205, 225. 

Waiver of dismissal of appeal, 205. 

of complaint, when may be made, 68, 133. 

of complaint, when plaintiff non-resident and has not given 
security for costs, 68. 

Costs on, of appeal, 202. 

As to counter-claim and set-off, 186. 
4 Action, when not to be, by reason of failure of proof as to lim- 
ited partnership, 155. q 

to entitle to, objection must be made, 47. 

of action when question of title to land arises, 46. 

Wrong district, 54, 135, 186. 

Diaqualifleatiou — of justice to try cause. Where action to be brought, 
when, 58, 181. 
When justice a party, 53, 54. 
Districts. Signification of the word, 231. 

Division of the city into judicial, 11, 16, 22, 23, 31. 

** siofth judicial, 12, 13, 15, 18. 
** ** -seventh *» 26. 
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DUtriets— Creation of the eighth judicial, 18. 
** ninth " 36. 

Number of judicial, in city of New York, 81. 

Changee in judicial, 18, d2, 26, 82, 88, 56. 

What warde each judicial, embraces, 82. 

Joatice to be elected in each, 55, 56. 

In what, justice to hold court ^ 57. 

In what, eourte to he held, 59. 

Justice holding court in another^ 58. 

First District Court may be hdd outnde of, 15, 59. 

In what, action to be broughty 21, 58, 54. 

When brought in wrong^ action to be dismissed, 54, 185, 186. 

Summary proeeedin^e to be brought in any, 40, 190. 

Who may appear in, 60. 
Diftriet Coarts (See aleo Coubts and Jitbisdiotion). 

Are the courts of the people^ 1. 

Origin of; 8 to 18. 

Dengn of the, 1. 

Are not courts of jueticee of the peace, 1, 82. 

Creation, organization and history of, 1 to 81. 

How they must exercise their juriediction, 2. 

Authority and power must always l)e express, 51. 

When act was passed as to the present, 16. 

Present rMme of, 14. 

Number of these courts, 81. 

Of what aetiom they had, and have jurisdiction, 17, 18, 20, 21, 
24, 28, 88, 84, 86, 87, 40, 42, to 54. 

Creation of eixth and eeeenth, 12, 18, 15, 18, 26. 
" eighth, 18. 

'* ninth, 26. 

Act and bonds for completion of Third and Ninth District court- 
houses, 28, 59. 

When name of juUicee* courts changed to, 14. 

Who may appear in, 60. 

Cannot issue execution after fiiine of transcript, 146. 

Where to be held, and for what length of time, 15, 59. 

Who to hold, 57, 58, 181, 182. 

In what district, actions to be brought, 21, 58, 54. 

Jhtles and Regulations of Supreme Court, apply to the, 18, 169. 

Salaries of justices and clerks in, 15, 27, 57, 184. 
Docket — What must be entered in, 178. 

When defendant subject to arrest, judgment must be so stated 
and entered in the, 159, 160. 

Absence of, will not affect jurisdiction of justice to take judg- 
ment by confession, 44. 

of these courts a transcript of entries are evidence, 155, 179, 180. 

Clerk to keep a, 178. 

Clerk must keep index to, 180 

Effect on judgment, of clerk not making up, 180. 

Altering after judgment, effect of, 142, 180. 

Docketing judstmefat and effect, 143, 145. 

Acceptance of offer to allow judgment to be corrected to be 
entered in, 201. 
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Docket. Ommion of justice to keep, 142, 183. 

Parol testimony as to, 180. 

is proof of jurMictiim in collateral proceeding, 51. 

to be delivered by clerk to bis tnuxessar, 180. 

Entering transcript in, 148. 

Pratdsiom of Code as to filing and docketing transcripts appli- 
cable, 146. 

of transcript of judgment for less than $25, not a lien on real 
property, 146. 

DomesticH — Furtber costs in actions by working women does not 
apply to, 30. 

Dnty — Arrest for willful violation of, 78. 

Election— Day, arrest on, 87, 89. 

Elector cannot be served with process upon, 75. 
No jurisdiction to proceed on, 51. 
of justices, 11, 15, 17, 28, 26, 55, 56. 
'' '' constitutional provision as to, 55. 56. 

Elector — Service upon, when void, 75, 87, 89. 

Errors of Fact— Construction of the words, 226. 

Escape — Action of, against marshal, 92 

Eridenee (See^ dUoy Examination and Proof). 

"PuTty failing to exhibit account precluded from giving, 145. 

Admission of, in discretion of court, 184. 

as to when action was commenced, 106, 107. 

Cam must be prosed by legal, even where defendant does not 
appear, 158. 

adjournment to procure, 110, 111. 

application for long adjournment to procure material, 110, 111. 

(^ charter and ordinance, how proved and read in, 155. 

Corporation ordinances, how proved and read in, 155. 

as to corporate existence, 155. 

of corporate existence, not necessary on trial, unless denied in 
answer, 155. 

When commission^ cannot be read in, 116. 

conflicting, on appeal will be presumed in favor of the party 
who recovered judgment, 216, 220. 

when thej^ is a conflict of, judgment will not be reversed, 220. 

on takmg judgment by default, 182, 184. 

docket book or transcript of any of its entries is, 155, 179. 

as to persons debased, or insane, 157, 158. 

oX fraud, 88, 84. 

General rules of, 155-158. 

as to who is a householder, 178. 

of intent to defraud, 99, 100. 

as to foreign laws, 155. 

Case cannot be proved by illegal, 187, 153. 

immaterial, will not reverse judgment, 220. 

reception of illegal and improper, ground for reversal of judg- 
ment, 222, 228. 

Incompetent or inadmissUde, when question ot^ reviewable on 
appeal, 214. 
38 
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Kvid^uei' — Judgment where defendant not personally served^ only 
proiNtuptitr^ 48. 

of juriftdiction in collateral proceeding^ how shown, 51. 

Judgtnent on iUegid^ when will be reversed, and when not, 216, 
221, 222. 

Judgment ogainM, will be reversed, 216. 

JuttieeM' minuter are not per »e, 155. 

of JHgticM^ judgment y what is, 180. 

as to limited partnerMp^ 155, 156. 

Unwritten or common law, how proved and made, 187, 155. 

Mar»hat» return ^ presumptive eridence of service, 75. 

on motion for nonsuit, etideMse omitted can be supplied, 215. 

of non^eeidenee of defendant, must be given m action com* 
menced by short summons, or judgment will be reversed, 
215. 

preserving for new trial, 220. 

Objections as to, cannot be raised for first time on appeal, 226. 

Cppy o/paper$ on file with clerk certified to by him or his dep- 
uty to be, 181. 

Parol teetimony as to docket, 180. 

rules in court$ of record apply to, 155. 

as to production of records, 180. 

Rules of, and all provisions of the Code relating to, applicable, 
145, 146, 156, 167, 158. 

Stipulation to introduce, 221. 

Smfflcieney o\\ when reviewable on appeal, 218, 214. 

Teiitimony of party as witness taken be/ore trial, mav be re- 
butted, 156. 

Effect of refuecU to testify on examination before trial, 156, 157. 

Party may be a witnetm on his own beludf and rebut, 157. 

Transcript of process, pleadings, judgment, execution and re- 
turn thereon, how were made evidence in assistant justices' 
courts, 10. 

Proof hy other as to transcript and docket, 180. 

Transcript of any proceedings, certified by justice, is presump- 
tive, 280. 

Undertaking given by defendant on claim and delivery, com- 
petent tt) disprove allegation in answer, 49. 

Variance between pleadings, <!Lc., not ground to reverse judge- 
ment, 221. 

Verdiet against, when can be reviewed on appeal, 225. 

No witness to be excluded by reason of interest, 157. 

as to icritten law, printed books, &c., 155. 
Examination {8ee also Commission and Witness). 

of adversary as a witness on trial, 156. 

Cross, of witness, waives all irregularities in proceedings to 
have witness examined, 124. 

as to a deceased, person, or a lunatic, 157, 158. 

to be flUd, 156. 

of offenders. Justice has power, 228. 

of party not responsive to inquiry may be rebutted, 157. 

how party or witness compelled to attend, 156. 

of party or witness before trial, 156. 

proceedings to obtain, 156. 
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Examinfttioii — testimony of, may be rebutted^ 156. 

persons for whom action is brought or dsf ended may be exam- 
ined, 157. 
of co-plaintiff or co-defendant, 157, 158. 
effect of refusal to testify on, 156, 157. 
of sureties^ 50. 

no mtness to be excluded from, by reason of interest^ 157. 
De beke esse. 

Protnsion for takinf^c examination of witncsi^^ 14, 121, 122. 

when and hme it may be taken. 121, 122. 

the affidavit^ order and notice to obtain examination, 122. 

the preliminan/ proof required to obtain examination, 122. 

application for, when and how dismissed^ 122. 

when application tor, to be allowed^ 122. 

defects in afRdavit t/> obtain, 124. 

the deposUiotu 128, 124, 125. 

discreti/tn of otBcers in taking, 123. 

its production as erid^tiee, how, 128. 

the exfimimitiony 122. 

fees for taking testimony, 184. 

when to l)e filed,, 125. 

grounds for allowing, 128. 

)iotice. for examination to be given, 122. 

()bjectioiiH to reading, when to be taken, 124. 

ofjremieiU to read, when not taken de bene esse, 134. 

Reading parts of, 125. 

Effect of, 125. 

how prevented from reading, 124. 

of non-resident witness, when may be read, 124. 

Revised Statutes and amendments as to, 121. 

how attendance of witness compelled, 132. 

proof of inability of witness to attend trial, 128, 124. 

of witness on former trial, if still living, cannot be read, 
124, 125. 

writing down examination, 128. 
Exemption {See also Sureties). 

to sureties on claim and delivery of personal property, 38. 
effect of, by defendant, 88. 

not necessary when justice refuHes to issue a venire, 225. 
Excess— of amount recovered on judgment to be paid to defendant. 

97, 159. 
Exeeutlou — in assistant justicfn* courts, 9, 10. 
In justices^ cottrfn, 18. 
Abatement of, 68. 
In actions where atUtchment was issued, what property to be 

taken on, 95. 
Only the property attaclied to be sold on, 98. 
When attachment not valid against creditors, 103. 
Amount dejtosited on appeal to be credited on, 196. 
Arrettt on. notwithstanding defendant discharged l)y adjonrn- 

ment of trial, 110. 
May be issued when appeal not perfected, 225. 
When to issue from Common Pleas, 146, 160. 
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Exeentlon— when it mar issue from thette ronrti^ and wheU from 
Common Pleas, 'l4d, 146. 

What must be stated in elerk*$ docket as to, 179. 

County clerk to issue when to sheriff when judgment dock- 
eted with him, 145. 

Not to issue in judgment for mt-off against executor or ad- 
ministrator, on an actitm commenced by them, until di- 
rected by surrogate, 45. 

Must dejftrSbe defendant, 162. 

What property is exempt from levy and seizure under, 174, 175. 
176, 177, 178 (See more fully, Pbopertt). 

Against the person in favor of female employees, 34, 163, 190. 

Form of, 161. 

In what form to be ietued, 98, 161. 

Marshal's fees for levying, 171, 172. 

MarshaPs fees for arrest on, 171. 

Fees of court for judgment, transcript, and when defendant 
does not appear, 183. 

When to issue, 145, 160. 

how issued, 160. 

Who may issue, 160, 180. 

within what time may be issued, 160. 

issued after Jif>e years void, 160. 

Directions to marshal on, against joint debtors, 163. 

on eorrerted judgmeiU not to be enforced for original amount. 
201. 

cannot remove a mlid lien, 103. 

to whom to be issued and when made returnable, when against 
a )narshnl, 162, 167, 168. 

against married ttomen, 52. 

Duties of marshal on sale of property by, 164, 165, 166. 

** * ** ** execution against person, 163, 164, 165, 
166. 

motion to rtieate ntUiehment may be made after execution is 
issued, 104. 

against person, collector lial>le to, 82. 

against the person, 161, 168. 

against the person, what to contain, 162, 168. 

against person, when cannot be issued, 87, 160. 

against person, when it can, 90, 93. 

against the /m>^rty, 161. 

within what time property to l>e sold on, 164. 

when to issue, 145, 161. 

To be issued to sheriff when judgment docketed with coontv 
clerk. 145, 158. 

how renewed, 164. 

Return of, 161. 

when to be returned, 145, 161. 

Satisfied, how judgment satisfied, 178. 

Setting aside^ 161. 

Security^ appeal to stay execution, 196. 

Successor of clerk may issue, 180, 181. 

How stayed on appeal, 196. 
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Eicecntor — no jurisdiction of actum against, 84. 

cannot be sned bat may sue, 44, 45. 
Exempliftcation — of papers and records by clerk, 189. 
Exemption — from arrest, wlio is and when, 87, 88. 

Construction of law in relation to, 176. 

Exc&ptuni to statutory rule in favor of domestic, 177. 

\\'\iv^> praperty \B^ from execution, 174, 175, 176, 177. 

as to purchase VM>ney^ 177. 

Remedy if property is taken, 178 {See Pbopbrty). 
Exhibits — must be annexed to commission, 119. 
Factor— when may be arrested, 78, 83. 
False (iSee, also, Deceit). 

axid fraud tdent representations, arrest for, 78, 79, 80, 81, 88. 

aUegati</ns and representations, when defendant liable to arrest 
for, 84, 86, 89. 

Imprisonment, no jurisdiction of a4Stion for, 34. 

Return of marshal not conclusive upon defendant, when, 76. 
Fees {See, also. Costs). Additional where trial is had, 185. 

on appeal, what allowed, 200, 201. 

clerks of justices' courts to collect all, 13. 

clerks to receive and account for, 191. 

of clerks and deputy clerks, 191. 

to be collected by clerk tohere trud is had, 28. 

of clerk, for making memorandum of judgment on bond of mar- 
shal, 169. 

of constables, 185. 

when demand is less than $50, 188, 184. 
** ej^ceeds $50, 184. 

for jurors, 27. 

for jury trud, 128, 130. 

oi jurors not attetuling to be refunded to party, 130. 

of jurors and marshal to be included in judgment, 180. 

failure to pay jury fees, waives jury trial, 180. 

on adjournment after return of jury not to be included in judg- 
ment, 130. 

for marshal summoning jury^ 128, 180. 

of marshnl, 9, 20, 22, 27, 171, 172. 

Party to action when allowed witness, 126. 

Person deputised to serve summons not entitled to, except 
served for corporation attorney, 22. 

Refunding witness, 126. 

for return on appeal, 184, 195, 202, 205. 208, 209. 

for summons, attachment or warrant, 185. 

Trial, 185. 

Waiver of, by witness, 126. 

of witness on subpcsna, 125. 
Female {See, also. Married Woman). 

when can be arrested, 79, 85, 80. 

No warrant to arrest can issue against, 63, 79, 85. 

can be arrested for willful injury to person or property, 79. 

cannot be arrested for fraud, 85. 

further costs to, in suits brought by working women, 29, 187. 

Employees, exerution in favor of, 24, 103, 190. 
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Femalf — Judgment by employee under $15, property not exempt, 24. 

Words used in this act in masculine ifenaer, include female, 231. 
Fiettcions— name. 8ummon$ by, 66, 07, 98. 

Real name mutt be afterwards inserted, 67. 

name, in action commenced by attachment, 97, 198. 

when may be ueed^ 66, 07, 98. 
Fidoeiary — capacity. Person acting in, when may be arrested, 78. 

81, 82, 88, 85, 88. 89. 
Filing — of notice and affidavit on claim and delivery^ 40. 

of commiision, 118. 

of depoeition^ 125. 

proeinone of Code relating to filing and docketing tranBcripts 
applicable, 146. 

papers nunc pro tunc^ 125. 

Fine— in action for, when defendant may be arrested, 78. 

on jurors for non-attendance. 129. 
Foreign Laws. How proved and read in eyidence, 155. 
Forfeiture* Complaint on, title must be shown, 45. 

D^ense of, not allowed on opening default, 141. 

of claim of set-off^ when ana when not, 140. 
Form (See Appendim of Forms). 

of action as in Code applicable, 145, 146. 

of affidoueit to obtain arrest, purchase of goods on credit by 
&lse representations, 81. 

of undertaking on appeal to stay execution on judgment, 196. 
Fraud (See, alsoy Intent^. 

In obtaining credit, what affidavit must state, 80. 

to arrest for, scienter must be shown, 84. 

Lex/ori, as to, and arrest, 89. 

in contracting debt or incurring obligation, arrest for, 78, 83. 

Cims^ructivcy 88. 

Contemporaneous, 86. 

Damages for, in the sale, purchase, or exchange of pergonal 
property, 34. 

Evidence of, 83, 99. 

Fraudulent representations (See False). . 

Intent, 83. 

Intent to defraud creditors, 78, 79, 83, 99. 

Jurisdiction of, action for, 52. 

removing, concealing or disposal of property to defraud creditors, 
arrest for, 78. 

Settlement after, effect of, 89. 

in service of summons^ 75. 

Suspicious circumstances, 84. 
Fuel — for these courts, by whom and how to be furnished, 181. 
Furniture — ^for these courts, by whom and how to be furnished, 181. 
Game Laws — act for preservation of game, 28. 

District Courts have jurisdiction of, 28, 40. 
d^nardlan (See also ImrANT). 

appointment of, 64. 

appointment of, pending an appeal^ 64. 
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Oiiardiaii — ad Htem^ where will \w appointed, 64. 

ud litemy expertgeti of, how paid, 65. 

Who will be appointed. 65. 

Duty of attorney or officer of court to act as, 65. 

Oompenmtian of, 65. 

Complaint by, what to ntate, 147. 

Consent of infant not necessary to appoint, 65. 

Cannot be forced against consent, 65. 

Consent of, to be responsible for co%t%^ 64. 

But/y of, 65. 

liable for damages to infant for negligence or misconduct, 66. 

Infant must sue by, 64. 

Infant defendant must always anpear by, 64. 

Infant defendant may nominate hu oton, 64. 

Bequisitee to appointment of, 65. 

when to be removed, 66. 
HAbituftl Dronkard* Summons, how served upon, 71. 
Hebrews. Service upon Saturday, 11, 68, 70, 71, 74. 
Holding: Court (See also Adjoubnmbnkt and Trial). 

FHrit District, may be held outside of district, 16, 59. 

holding cause open, justice has no power to, 187. 

Justice has power to hold court open for return of attachment 
against witness, 183. 

who must hold, 57, 58, 181, 182. 

where and for what length of time, 16, 59. 
Hoii?«elf older — what is a, 178. 

proof of being a, 178. 
Husbuud— action against, by wife for conversion, 148. 

may be arrested for tort of his wife, 86. 
ImprlMonmout. No jurisdiction of action for false, 84, 168. 

on execution in favor of jemah employees not to be longer than 
five days, 164, 190. 
indemnity {8ee also Bond, Security and Undertaking). 

Undertaking of marshal on claim of property by third per- 
son, 40. 
Index— to docket. Clerk must keep, 180. 
Infant. Appmntment of gvardian for {See aim Guardian). 

defendant guardian of, when to be appointed, 64. 

defendant, no jurisdiction against, until guardian appointed, 65. 

Efiect of appealing without a guardian, 215. 

Complaint by guardian of, 147, 282. 

must sue by guardian, 147. 

defendant may nominate his own guardian, 64. 

Quardian liable to, for damages for negligence to, 65. 

Summons, how served upon, 71. 
Injury to property. Arrest for willful, to, 78. 

to person or property, /ewwf/tf can be arrested for willtul, 79. 

Motion to vacate attachment, must be made by defendant sus- 
taining, 105. 
Inquest. Adjourtiment to take, 112. 

defendant failing to appear, 186, 
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Inqsett — when t4»ken out of utual timt, judgment will be reTersed on 

appeal, 214, 215. 
IiiatallBieiit. Action may be brought for each, 83. 
Intent — to charge separate estate must appear in action against nuir- 
ried toomen^ 58. 

intent to defraud credUar$, arrest for, 78, 79, 88, 100, 101, 102. 

in concealiim property must be shown to obtain arrest, 85. 

etidenee of intent to defraud creditors, 99. 
Interpleader— is applicable to these courts, 152. 
Intepreter — name of, 192. 

appointment of, 28, 192, 229. 

eompensatum of, 28, 192. 

how long to hold office, 28, 192, 229. 

in execution of eommisnon^ 118. 
Intercogatorles — on eommieeion^ 114. 

ofntwert to, 117, 118, 120. 

Settlemmt of, 117. 

Exduding, 120. 

when JUing, on contempt unnecessary, 182. 
InTentory — to be made by marshal on executing attachment, 96. 

on attachment. How to be served, 44, 108, 104. 

Fees for services o^ 171. 
IrregolaritT— How waived, 70, 124. 

in affidavit on claim and delivery waived by appearance, 48. 

appeal for, 206. 

wuved by pleading, 70, 149, 150. 

vacating for, does not apply to motions affecting substantial 
rights, 104. 

in eummoning jniry, challenge to the array, 129. 

objections to, when to be made, 188. 

Setting aside verdict for, 188. 
Insolvency — when arrest will be sustained for, 84. 

Defense of discharge of insolvent not allowed on opening de- 
fault, 141. 
IsSD^s — on removal same as before, 50, 51. 

of law to be heard, and decided by the judge, 141. 
Joint Debtor — actiob against, when jndginent had against one, 08. 

when no jurisdiction, when and by long summons, 69. 

One a resident, and the other not, may be sued by long summons, 
70. 

Execution against. 165. 
Judgment* Abatement of, 68. 

action on, when and how to be brought, 84, 42. 

What is an action upon a, 48. 

where action commenced by warrant of attachment, when de- 
fendant not personally served, 48. 

action on, where defendant not personally served, 95. 

In action on, defendant may be arretted, 88. 

When defendant is subject to arrest, right to arrest must W 
stated in, and entered in the docket, 159, 160. 

Amending, and inserting damages in judgment of affirmance, 
224, 225. 
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Judgment — Practice on uffiiming, hy defanlt, 226. 
Alterations of, in docket do not afTect, 142. 
Am<Mnt of, 44. 

for wrong amount^ how corrected, 217. 
for too largeammy bow reduced, 217. 
What, may be appealed from, 205, 206. 
from which no appeal lies, 206. 
on appeal^ 198. 

BdU on appeal, 200. ' 

for retiitutUm on appeal, 200. 
when it will be rewreed on appeal^ and new trial ordered, 214, 

215, 216, 217, 218, 219. 
Bevertal as to one defendant, and affirmance as Xct the rest, 214, 

216. 
Reversing, only way of correcting mutakes, 217. 
SktampUe of good cause for reversing, 217. 
Effect of the reversal of a, 218. 
Reversal of, for juetieee^ ehnrge, 218, 219. • 
rendered by appellate court, when incorrect, remedy for, 219. 
when it will not be reeerned, 220-225. 
when it will be affirmed, 221. 
will not be reversed for variance between pleadings and proof, 

221. 
BxeeuUon may be issued on, when appeal not perfected, 225. 
on Itond on attachment. When satisfied, 102. 
on bond eiven by claimant, 97. 
when clatm U admitted, 187. 
form of, in daim and deUoery, 142. 
Clerk no power to enter on verdict, 181, 142,* 191. 
Comparieon of judgments, 227. 
CoKFEBSiON of, jurisdiction to enter, 84. 

♦* *' How taken, 43, 44. 

'^ '* amount for which it may be taken, 44. 

** ** may be taken otU of court, 44. 

** *' must be for a specified sum, 44. 

" " Int^ffieient statement on, by, 44. 

** ** several judgments by, 44. 

" ** vfheni^sXntifi mxi%t personally appear, \\. 

** " Judgment before justice who is related, 44. 

*' " RequintesoUA^^ 

Consent to tntet, ^, 
The court must give the, 131. 
on eounter-elaim, 181. 
when to be of county courfy 148. 
Costs of motion for leave to prosecute bond of marshal to be in - 

eluded in, 168. 
Extra costs to be inserted in, 186. 
Further costs in favor of working loomen to be inserted in, 187, 

190. 
Costs of return on appeal to be included in, 195. 
by defa/ulty when may be taken, 77, 78. 
By default, where attoiney appears without authority will be 

opened, 61. 
On default, commission to examine witness on, 115. 

39 
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Judfaent — By defttult, appeal for, cannot be had, 206. 

on tUmurr^, without allowing amendment, is error, 153. 

when plaintiff diieontinuei, 184, 185. 

of discontinuance not a bar to another action, 64. 

of di9mi$$al of complaint, when shall be rendered, 184, 136, 

186. 
on ditmis^l or rioniuitf when a bar, 185. 
diluting of« and effects, 148. 
when docketed, how to he executed, 145, 158. 
what must be stated in clerk's docket, as to, 17^. 
Effect in, of clerk not making up his docket, 180. 
Brron not affecting the merits of a, 224. 
What is proper evulence of a, 180. 
when can be given without evidence, 186. 
may be proved by other evidence than docket, or a transcript, 

180. 
only preeumptive evidence when defendant not peteonaUy eervedj 

48. 
ejceeee of antount recovered on, to be paid defendant, 97. 
When exeett$ion to issue on, 145. 
Execntion on, kow issued, 160. 

Execution on judgment against marehal to issue. to sheriff^ 168. 
how given, when defendant /aiZ* to appear and answer, 186. 
by female employee, 24. 

in favor of female employee. Execution on, 168. 
Feet of jurors and marshals to be included in, 180. 
Fees on adjournment after return of jury not to be included 

in, 180. 
Fee of elerk in making memorandum of judgment on bond oi 

marshal to be included in, 169. 
fees of eourty transcript and execution when defendant doea 

not appear, 188, 184. 
What feds and disbursements allowed in, when defendant does 

not ajppear, 188, 184. 
Fraud in obtaining. Action on, 52. 
by infant plaintiff instead of a guardian, 215. 
on inquest, after adjournment, 112. 
how to be entered, 142. 

against ^'nt debtors, how execution on to be issued, 168. 
jurisdiction of action on, 84. 
on trial uitiiout a jury, 141. 

on justice^s, no action without Uate of County Cottrt, 42. 
Justice has no jurisdiction after, 160. 
Justice must render where copy complaint served, 186. 
When leave- to bring action on, must be obtained, 42, 158. 
Where leave to bring action on, need not be obtained, 43. 
Bringing action on, without leave, effect of, 48. 
Prdctiee when action on, is brought without leave, 48. 
Leave to sue on, need not be stated in complaint, 147. 
Leave to bring action on, when transcript filed, 158. 
Attorneys* lien upon, 61. 

when to be a lien, what upon, and for what amount, 148, 146. 
for less than $25 not a lien on real property, 48, |46. 
Against married women, 52, 58. 
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Jndimieiit — agftintt marshal^ 168. 

against narabal, or his sureties, to be deemed judgment of 
Court of Oofnmon Pleas on filing transcript, 159. 

against marshal for official misconduct, 167, 168. 

against marshal on his bond, cancellation and payment, 169, 170. 

Motion to vacate attachment may be made after, 104. 

when judgment of nonsuit reversed, plaintiff iAust commence 
de novoy 218. 

ae^ff. 140. 

Off^ to allou), 145 (See oIsoOtw^b). 

on offer, on appeal granting new trial, 199, 200. 

offer to allow, to be correct on appeal, 200, 201. 

Opening (See Default). 

What, can be opened, 224. 

parties may remit part of, found due, 159. 

against one partner will not prevent action against the other 
partner, 63. 

Personal service necessary to authorize, 186. 

for plaintiff, when to be given, 186. 

must be warranted by the proofs^ 132, 184. 

pro formay improper in these courts, 224. 

Who must render, 142. 

when to he rendered^ 131. 

within what time to be rendeied, 141, 142, 148. 

When defendant under arrest^ justice to render immediately, 
141. 

Loss of jurisdiction^ if not rendered in time, 141 {See De- 
oibion). 

Time to render, may be extended by stipylation:, 142, 214. 

when to be rendered, if last day falls on Sunday^ 214. • 

Requisites of, 142. 

In replevin^ 48. 

By what court to be retiewedy 194. 

Reversal of, for illegal evidence, 187. 

Satisfaction of, how entered, 178. 

may be satisfied same as in courts of record, 178. 

Security on appeal to stay execution on, 196. 

On defective service of, relief from, 189. 

cannot be rendered by justice unless service shown, 186. 

on set-off, 185. 

assignee of, may set it off in an action against him, 48. 

on set-off against executors or administrators, in action com- 
menced by them, 45. 

Set-off between judgments, 158. - 

Setting off costs against, 200. 

SetUng aside, 142. 

on short summons, when incorrectly used, 224. 

not to exceed sum specified in summons, warrant or attach- 
ment, 186. 

Statute of limitation as to action upon, same as in <uiy court, 48. 

as to defense of statute of limitation, 133. 

when statute has not conferred jurisdiction, it will be void, 218. 

Transcript of, to be furnished by clerk, 143 (See also Trans- 
cript). 
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Jadgjpe.Hl,— Transcript of, (tgainst mar$hal^ to be filed, 159, 162. 

Provisions of, relating to docketing and jUing of transcript of, 

applicable, 146. 
for $25 or more, of which a transcript it filed, to be deemed a 

judgment of Court of Common Pliu^ 146. 
transcript given, and no. 146, 180. 
Presumption is in favor of the fxdidUy of a, 234. 
on verdict ^f j^lfy 181- 
Entry of, on verdict by jury, 131. 

on written complaint, when defendant does not appear, 136. 
in action commenced in wrong district, 54. 
Judicial— districts (See Districts). 
JnrlMllction. How these courts must exercise their, 2. 
Nothing will be premtmed ogaiMt, 51. 
Error in exercise of, how taken advantage of, 2. 
By consent, cannot be acquired, 2, 47. 
Exceptions to this rile, 8. 
must 1)6 expre$9, 51. 
"General nature of, considered, 61. 

What gives the justice, 51, 68. 
analyitu of, as to amount, 8. 

as to amount, how ascertainable, 41. 

In actions by attachment, 51, 98, 104, 142. 

of what actions these courts have jurisdiction, 88 to 54. 

What is necessary to state in affidavit on attachment to give, 
100. 

when adjoining district court to try action, 181. 

as to appeals, 198, 194. 

assistant justices' courts had and had not in actions by seamen^ 
6, 7, 58. 

against bawdy houses, 50. 

It bonds for money, 42. 

on bonds of marshal, 19. 

to enter judgments by confession, 84, 48, 44. 

in action on claim and delivery, 42, 47. 

In actions on charter, Ac, of city of New York, 17. 

Increase of, when people are a party in certain cases, 18. 

In what district corporation to oe sued, 54, 55. 

to commit for contempts, 181 to 184 

Justices have criminal, 228. 

of action on promise to discontinue action, 52. 

Person daputized to serve summons appearing as attorney, how it 
afifects, 75. 

in what cases action to be dismissed for want of, 184, 135. 

D^ects and irregularities in, appeal for, 206. 

To proceed on election day, 51. 

Evidence of, in collateral proceeding, how shown, 51. 

No, against /<?iv*ir/i corporation, 51. 

Foreign corporation may voluntarily appear and submit to, 51. 

In action for /rand, 52. 

Fraud to bring person within, 75. 

of game laws, 28, 40. 

no, against infant defendant, until guardian appointed, 64, 65. 

justice has no, a/ter judgment, 160. 
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Jarisdletlon — of succesBor of justice, same as that of predecessor, 68. 

joint debtorsy one a resident, and the other not, may be sued by 

long summons^ 70. 
want of, renders judgment rotrf, 218. 
being establuhedy the justice may proceed, 230. 
Losfy unless judgment rendered within the time, 181, 141. 
In action against mayor ^ no, 47. '4 

^^^AB to mechanics^ Hem^ not exclusive, IJJ, 21, 49* 
^""^ as to amount in mechanics' lien cases, 49. 
no, in action for malicious prosecution, 52. 
Have, against married women, 52, 58. 
marshals return of service. When sufficient to give, 75. 

** " ** in action commenced by o^^zMman^, 

78. 
to prosecute bond of marshal, 168. 

what necessary to acquire, against non-resident defendant, 69. 
although both parties are non- residents, 54. 
No, where a non-resident defendant is sued by long summonSy 

69, 92. 
non-resident indorser of note cannot be sued with resident 

maker, 70. 
on bond of obligors of administrator, 45. 
Objection to, how toaioed, 70. 

^' as to, when and how tnade, 76. 
" as to (m t/rial, 135. 
Proof oi, 68. 

*' in collateral proceeding, 51, 68. 
'* when action commenced by short summoni, 68. 
Benumd of actions to Common Pleas, 83. 
of justice is arrested, when undertaking for removal of cause 

is given, 50. 
As to railroad eomjfany, 70. 
Have not, in actions against seamen, 52, 53. 
of action on surety bo/Ms, 42. 
what gives as to service of summons, 68. 
presumed when action commenced by long summons, 69. 
No, to renew sumtnary proceedings on appeal, 202. 
when tUU to land comes in question, 34, 45. 
when waived, 70. 

No, when action commenced in wrong district, 185. 
Jnrors {See also Jury Trial). 

Adjournment after return of, what necessary, 130. 

Ballots of, how drawn, 129, 180. 

as to peremptory challenge of, 129 (See also 130). 

Challenge to the array of, 129. 

Condition to entitle to, 130. 

Demanding a, 59. 

When to be demanded, 128. 

E roper time of demanding in absetice of justice, 128. 
defendant not appearing f^ter demanding jury, 180. 
How drawn by cterk, 127. 
Six to be drawn to try action, 127, 128. 
What must be stated in clerk's docket as to, 179. 
Examination of, as to competency, 130. 
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JuroTfr^-^tfc for, 27, 138, 130. 

fees of, not attending, to be refunded to party ^ 190. 

Depoiit of fees for, 128, 180. 

FiM of, for Bon-attendftnce, 129. 

Fine of, how ecUeeUi, 129. 

Order to show cause wh j shoald not be fined, 1 29. 

of these courts, not liable to do>«ry d^ %a other eaurte, 127. 

Irregularity in summoning, ffood eroond for challenging, 129. 

Liet of, to be furnished to clerk, 127 (See also 180). 

Not sworn. Motion to set aside verdict for irregularitj, 133. 

Must be put in charge of marshfil, 181. 

Notice to jurors, 127. 

as to tfv and twehe men, 128. 

Withdrawuig jurors. Objection to, 183. 

Objection to competency^ 180. 

Process to order defaulting, before justice, 188. 

aaestion of withdrawal of a, when reoiewable on appeal, 214. 
ow summonedy 27, 127, 128, 129. 

As to swearing of. 133. 

Talesnumy 129. 

Verdict of, 181. 
Jury (See also JvBOBB and .Trial), 

Adjournment after the return of, 180. 

Box, 127, 180. 

Peremptory challenge, 129. 

ehargtng the, 184. 

Condition to entitle to a, 180. 

Clerk no power to enter judgment on verdict of, 131. 

What must be stated in derk^s docket as to trial by, 179. 

Clerk to receive terdiet of the, 189. 

Demand o^ when to be made, 59, 127, 128. 

Irregularity in summoning, 129. 

Six men to be drawn to try cause, 127. 

Justice may refuse to charge, 228. 

I>enial of, on appeal will be reeiewed, 222. 

Pee for, 128. 

Marshal^s fees for serving a. 171. 

to be in charge of marshal, 181. 

Judgment on verdict of, to be entered immediately, 132. 

Of six and twelw men, when, 127, 128. 

Provision for, by twelve men, 27, 127, 128. 

Regularity of verdict of, 131. 

How to be sworn, 182. 

How summoned, 27, 127 ,128, 129. 

Trial without a, 141. 

Verdict oi the, 181. 

Plaintiff may elect to noneuit or dismissal before verdict of, 
135. 

When and how waived, 127, 128, 130. 
Jnstioe — ^must act in strict conformity to the statute, 2. 

When a, cannot sit, 53, 54. 

Absence of, who to hold court, 57, 58. 

"• when it operates as a discontinuance, 58. 

Not to allow other than attorney to practice, 60. 
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Jastlce — ^in abaenee of, how to demand jurjfy 128. 

power to adjourny 110. 

may impose eonditions upon long adjournment. 111. 

cannot ad^um cause during trials unless by consent, 111, 112. 

may require either party to exhibit his account^ 145. 

alterations of, and omission to keep docket, 142, 188. 

power as to amendiMnU^ 158, 154. 

to sign allowance of atUxchtnent, 92. 

must pass upon defendant's liability to arrett in rendering judg- 
ment, ana when and how, 141, 160. 

Had appointment of offle^ri of these courts, 181. 

to appoint elerk^ and cmiitant eUrky 80, 188. 
** inUrprtters, 28, 192. 
'* and remoTe stenographer^ 27, 198. 

may approve hand of claimant of goods attached, 90. 

Omfiorari valid when, out of ofSce, 211. 

OUrh to conform to the direction of the, 189. 

to grant commiinon and direct return, 114, 118. 

OoH after mibmittsdy no power to open, 184. 

Compematian of, 15,21,26,27, 57, 184. 

may refuse to charge jury, 228. 

When judgment will be reversed for charge to, 218. 

Confemim of judgment before, when he is mther-in-law, 44. 

a eoumely 54, 55. 

has power to punish for eontempt^ 182, 188. 

Death of, wuurtahing on appeal^ how to be filed, 196. 

** return on appeal, how to be made, &c., 197, 198. 

Death, absence or removal from office, or vacancy not to abate 
or discontinue action, 68. 

DieqruaUfled to act, 54. 

Docket of, absence of, effect on judgjfnent, 44. 

opening drfauU in discretion of, 138 to 142. 

of another district, has power to open default, 188. 

Elee^m of, 11, 15, 17, 28, 26, 55, 56. 

no jurisdiction to proceed on election day, 51. 

transcript of any proceeding certified to by, is presumptive epi- 
denee, 230. 

may make order to show cause why witnesses should not be 
examined l^ore a referee, 122. 

authority to issue warrant for violation of game laws, 41. 

to ti^fomt guardian for ii\fants. How and when, 64, 65. 

Holding court, 7, 57, 58. 

Holding eauee open, 137. 

must ^y% judgment, when and how, 131, 186, 141, 142, 191. 

what gives, jurisdiction, 68. 

Lose of jurisdiction, 141, 160. 

may fine juror for non-attendance, 129. 

when to order trial by jury of twelve men, 127, 128. 

objection to competency of jury to be tried by, and how, 180. 

as to right to charging jury, 134. 

Law partner of, cannot practice before, 53. 

Liability and resimnsibilt^ of, 2, 8, 208, 209, 229, 280. 

Punishment of, for allowing person to practice, not an attorney, 
18. 
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Jsitlee — may act ai magiatrate^ 228, 280. 

mintUM of, when evidence, 155. 

mu-^iaUmentiy cause of reveraal of judgment, 215. 

mutt have proof of non-rmdence of de^ndant, 98. 

Qual\fieatum of, 56. 

a partly 58, 54. 

Pim>en of, 228, 229, 280. 

hat no authority to strike out a plsading^ 152. 

hat no power to ttrike out name of defendant served, 67. 

To make return on appeal, how and when, 197, 198, 209. 

Section 77 of this act relates to justices only, 280. 

may designate person to serve summons, &c., 20, 71, 72. 

may order tubetituted service of summons or process, 73. 

may issue subpana to compel party or witness to make affida- 
vit, 95. 

to issue summons and warrant in summary proceedings^ 21, 34, 
190. 

Summary proceedings may be had before any justice, 190. 

may examine sureties^ 50. 

Special proceedings may be continued before any, 280. 

Torms of office of, 28, 56. 

action of, when title to land in question, 85, 46. 

must ffive transcript^ 143, 158. 

Trial oy^ without a jury, 141. 

to approve undertaking^ 50. 

when vacancy in office of, action where to be commenced, and 
who to hold court, 58, 57. 

a untn€ss, 58, 64, 57, 90, 181, 132. 

has power to limit number of witnesses, 153. 

mutt issue warrant to apprehend defaulting witness^ 122, 123. 
JnstloM. Associate, 4. 

Assistant, appointment, jurisdiction, powers, salaries, fees,'&c., 
4,5,6,7,8,9,12. 

Had powers of justices of the peace, 8. 

Had jurisdiction of seamen and mariners, 6. 
Jstttees' Coartt. Change of name to District Courts, 14. 

Origin and creation of, 4, 5, 11. 

Again called *' justices* courts in the city of New York," 12. 

to take commissions, 18. 

declared to be courts of record, 6. 

Jurisdiction of, 11, 12, 14. 

Justices of, not to receive to their own use any fees, 14. 

No power to issue certificates of naturalization, 18. 

Powers of justices in holding court in case of sickness, d(c^ 13. 

Re-called ** assistant justices' courts in the city of New Tork,*^ 
12. 

Salaries of justices increased, 14. 

Seals in, 13. 

Vacancies in office of justice in, 14. 
Jttfitifleation* Justice may examine sureties on oath in all cases, 50, 

of sureties on claim and delivery ^ 88, 89, 48, 49. 

Further time may be allowed sureties to justify, 48. 

of sureties on undertaking on removal to Common Pleas^ 50. 

of sureties on undertaking on appeal^ 195, 196. 
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Landlord — Complaint by, for rent^ 148. 

and owners may dispossess occupants of bawdy houses, 24. 
Lands (See Summart Proceedinos). 
Law (5i» By-Laws). 

of corporation must be reasonable^ 281. 

foreign^ how proved and read in evidence^ 155. 

Writtm^ how and when made evidence, 155. 

Uhioritten, or common, how proved and made evidence, 155. 

Inconsistent with this act repealed, 231, 282. 

Issues of, to be heard and decided by jud^e, 141. 

Presumption of, in favor of the validity of proceedings, 120. 
Leading QnestionM — in the discretion of the court, 120. 

When judgment will be reversed for, 228. 

Objections as to, how put, 226. 

Wben reviewable on appeal, 218. 
Lex Fori— as to fraud and arrest for, 89. 
LibeL No jurisdiction of action for, 84. 
Lien— Amount, 49, 148, 146. 

What creates a valid, on attachment, 108. 

When will be discharged on appeal, 206. 

of judgment, when, on what, and for what amount, 148, 146. 

Jurisdiction not exclusive, 49. 

Mechanics\ jurisdiction of, 14, 21, 40. 
Limited Partnership (See Partnership). 
Limitations. When it will run against attorneys^ lien for costs, 62. 

Brfense of, on opening default, 140, 141. 

when defense of, wai^y 188. 

Statute of, applies to these courts, 48. 
Lnaatic — Summons, how served upon, 71, 75. 
Magistrate^ Justice may act as, 228, 230. 
Kalieions Prosecution — No jurisdiction of action for, 84, 52. 
Managing Agent — Service upon, 74,75. 

What is a, 74. 
Mandamus — pending appeal will be set aside, 208. 

to compel justice to give transcript, 158. 
Married Woman — cannot be arrested in civil action, 86. 

Complaint in action, by and against, 148. 

Coverture of, when can be taken advantage of, 86, 214. 

Defense of coverture by, when reviewable on appeal, 214. 

Jurisdietum in action against, 52, 58. 

What is necessary to maintain an action against, 53. 
Marshal. Signification of the word, 231. 

Appointment df, and how, 164, 165, 170. 

Action against, for surpltis moneys, 178. 

Assignment of bail bond on arrest to plaintiff by, 91. 

Attachments and inventory. How to be served by, 94. 

Cannot appear or act on trial, 9, 10, 60, 174. 

to approve bond of claimant of goods attached, 96. 

to approve of bond in action for claim and delivery, 88, 48. 

Manner of proceeding in arresting defendant, 90. 

40 
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Miirshal — Must give notice to plaintiff of arrest, 90. 

Must keep defendant in euMtody on arrest antil security given, 
90 91. 

Ami of,* 19, 166, 167. 

Within what time bond to be executed, 20, 170. 

Filing of bond of, 166, 167. 

Penalty for neglecting to enter into bond, 170. 

Pto$ecuiion of bond, 19, 87, 167, 168. 

amount paid to be credited on bond of, when and how, 169. 

Renewal oi official bond, when canceled by judgment, 170. 

Bond to, to prevent removal of goods, 96. 

Complaint against, 19, 169, 170. 

Proceedings against, for official misconduct, 167, 169, 170. 

Common Pleas may remove^ 169, 170. 

Costs of motion for leave to prosecute bond, 186. 

Duties and powers of, 21, 22, 164, 166, 173. 

Duties of, in action for claim and delivery, 37, 38, 89, 40, 48. 
** of y ss to sale of property, 165, 166. 
*' of, on arrest of person on execution, 168, 164, 165, 166. 
'* and rights under attachment and execution, 174. 
** of, in executing attachment, 96, 99. 
** on arrest of defendant, when justice absent, or a wit- 
ness, must take defendant before justice of another district, 
90. 

Execution to be issued to, 161. 

'* against, to be issued to sheriff, 162, 168. 

Bequirements of, by the execution, 161. 

Arrest by, on execution, 163, 164, 165, 166. 

" ** AgSkinst employer of female, IHS, IM, 

When to return execution, 161. 

Return on execution when not annulled, 162. 

Certificate of, on return of execution, 161. 

Directions to, on execution against j<?i;i^ debtors, 163. 

What property to he levied upon by execution in action by at- 
tachment, 174. 

Executing process when protected, 174. 

Directions to, on attachment, 96. 

When to deliver up property on attachment, 97. 

Return of marshal on attachment, 97, 98, 103, 104. 

Action against, for an escape, 92. 
^ Fees of, 9, 20, 22, 27, 128, 130, 171, 185. 

" and expenses of keeping property on claim and delivery, 39. 
" for summoning jury, 128, 180. 

Bargain by, wiXXi, for further compensation is void, 173. 

what services to perform without charges, 172. 

Shall file notice, affidavit, and proceedings on claim and deliv- 
ery with clerk of court, 40. ^ 

Judgment against, 167, 168. 

Jurisdiction of action upon bond of, 37.. 

clerk to deliver list of jurors to, 127. 

must summon jurors, and how, when directed by justice, 128, 
129 {See also Deputation). 

Must take charge of jury after trial, 181. 

Return of, on summoning jury, 128, 129. 
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Marshal — to summon Talegmen, 129. 
Liability of, 173, 178. 
When liable for lost goods^ 174. 
Besponsible for sufficiency of the sureties in claim and delivery 

of personal property, 38, 89. 
notice of exception to and justification of sureties to be given to, 

88,49. 
Upon justification, property to be delivered to defendant, 88, 

89. 
Lety made by after appeal^ set aside, 208. 
Memoranda of judgment to be made on loud of^ by clerk, 168, 

169. 
Number of, 20, 29, 164, 165. 

** in assistant justices* courts^ 8. 
When name changed to, 19, 164, 165. 
Power of court over, 1 72. 
Additional powers conferred upon, 21, 22. 
Property exempt from levy and sale by, 174 to 178 {See also 

Pboperty). 
action against, for selling exempt property, 178. 
Required to retain property in claim and delivery three days, 

and until sureties justify, 48. 
Efifectof ^eietidtiiit''^demand for property OIL claim and delivery, 

48. 
Defendant may require return of property from, and how, 88. 
If return not required property to he delivered by, to plaintiff, 88. 
Property, how taken by, when concealed in building, 89. 
Property, how kept, 39. 

claim of property from, by third ])erson, 89, 40. 
To be indemnified^ and how, on claim by third person, 40. 
where to reside, 166. 
Return of and contents, 75, 98. 

^* in action, on attachment, must show strict compliance 

with the statute, 51, 142. 
Return of is proof of jurisdiction in collateral proceeding, 51. 

** is presumptive evidence, 75. 
Return of, when not conclusive, 76. 
False return of, and remedy therefor, 75. 
objections as to return of, 186. 
Liability of as to his return, 173. 
When to release goods on appeal, 9S, 174. 

Removal and suspension from office of, 18, 29, 164, 165, 169, 170. 
Requisition to, in claim and delivery, 37. 
Security from defendant for his appearance on his arrest, 8, 9. 
cannot substitute another marshal in his place, 178. 
Sureties of, 19. 
action against sureties of, 169. 
Liability of sureties of, 178. 

when dead or removed from county, demand of, so as to sue sure- 
ties not necessary, 167. 
must serve all summons, attachments or warrants, 20, 78, 170, 

171. 
Exception to this rule, 170, 171. 
To serve all papers in actions on claim and delivery, 30, 87, 88, 

71, 170. 
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Marfthal — affidavit of, to procure gubstUuted service of sammons, 73. 

When »toy of proce^ings against is perfected, and how, 174, 
208. 

How stayed on apperil from jadgment, 196. 

Effect o/sUky of proceedings on levy by, 208. 

Si^pplemental Proceed ings cannot be had on return of, 174. 

Term o/* office of, 20, 164, 165. 

Trantnpt of judgment against to be filed, 159, 162, 167, 168. 

Undertaking to, on claim and deli very, 88. 

cannot dispense with undertaking, 48. 

Vacancy, how filled, 29, 164, 165, 170. 

Warrant to arrest to be issued to, 78. 

Proceedings of, on arrest of defendant, 90, 91. 
Mayor — to approve bond of clerk of court, 191, 192. 

no junsdiction of artions against^ 47. 

to approve bond ofmarHhcJ^ 19, 166. 167. 

may suspend or remote mar$hal, 19, 22, 29, 164, 165, 169, 170. 

to appoint marshals, 29, 164, 165. 

to^ salaries of civil justices, 27, 57. 

service of summons in suits by, 72. 

to fU vacancies, 20, 164, 165. 
MechanicH' LienN {See also Liens). 

judgment on may be appealed from, 206. 

jurisdiction not exclusive, 49. 

amount^ objection to jurisdiction as to, 49. 

jurisdiction of, in justices^ courts, 14, 21, 40. 
Merito— cannot be tried on affidavits, 81, 105. 

must be disclosed to open default, 189, 140. 

Errors not affecting the merits of a judgment, 224. 

Pleading to, waives all objections, 149, 150. 
Mililary — when exempt from arrest, 87, 88. 
Minor — summons, how served upon, 71. 
Minoles — of justice, when evidence, 155. 

of testimony, certified by justice is presumptive evidence, 230. 
MI«i)oiiider — of parties (iSe^^ Parties). 

Misled — by variance in proof and pleading to be regarded, 144. 
Mistake — correcting clerical, 154, 155. 
Money — lost at play. Action to recover, 147. 

separate actions for money lost at each sitting, 147. 

answer in action /<>r money due, 150. 

answer of tender of, 151. 

wrongfidly misapplied, arrest for, 78. 

Complaint for, had and received, 149. 
Motion— on affidavits, 105. 

to dismiss appeal, where to be made, 205. 

counter-affidavits on attachment may be read on, 105. 

to set aside attachment, appearance, 105. 

to vacate for irregularity, 104 

to vacate attachment after judgment, 104. 

for commission, what to contain, 114, 116. 

Time for making, to obtain commission, 116. 
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Motion — to dismiss complaint, 183. 

to open defauU, 104, 105, 138, 180, 140, 141. 

to suppress deposition or commissioD, 120. , 

to slitke out for insufficiency of complaint, not allowed, 152. 

on merits will not be tried, 105. 

to prosecute official lH)nd of marshal, 167. 

for nonsuit, 183. 

when once denied cannot be renewed without leave, 116. 

for reetdtution on reversal of judgment on appeal, 200. 
Name — Christian, must be stated, 88. 

of commissioner, in commission, 116, 110. 

Defendant sued h'^ fictitious, can appeal by real, 67. 

Summons by a fictitious, 66. 

When fictitious, may be used, 66. 

Ballots of jurors containing, how drawn, 127, 129. 

of Umited partnership, 155, 156. 

correcting, m summons, 66, 154. 
NataraliKation — certificates of, cannot be issued by these conrtt, 60. 
NegUgpence — What question the court will pass upon, on appeal, 216. 

in not repairing pier, when question of title comes in, 45. 
New Trial {See Tbial). 
New York {See also Corporatiom). 

Arrest in action upon ordinance, dhc., of corporation of city 
of, 79. 

AttcuJiment, when issued for violation of ordinance, proof and 
security not necessary, 106. 

corporation of, action on charter^ &c., 36. 

* * map sue and be sued in any district, 54. 

Corporation of, to furnish attendants, rooms, fuel, blanks, Ac., 
for these courts, 181. 

IHnsion of the city of, into judicial districts, 16. 
** sixth judicial district, 18, 22, 26, 31. 

iViii^ judicial districts in, 31. 

Justices in wards under act of 1813, 8. 

People of State of, when a party, and attachment issued, proof 
and security not necessary, 106. 

Wards in, under justices' courts, 11. 
Non-Joinder of Parties {See Parties). 
Non-resident— Who are, 21, 54, 68, 107. 

When plaintiff^nd defendant are non-residents, suit may be 
brought in any district, 21, 54. 

No person a non-resident, who has a place of business in the 
city, 21,54. 

who not to be deemed, 21, 54, 55, 107. 

liable to arrest, 78, 89, 101. 

attachment against, 92, 101. 

Costs of, when payable, 108. 

When defendant is a non-resident, action to be in district wfiere 
plaintiff resides, 21, 54. 

Plaintiff must bring action in district where defendant resides, 
21,54. 

When action must be dismissed, 55. 
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N^B-renlileBt — DepotUum of. when may be read, 124. 

What necessary to obtain a $hort $ummon» against, 69, 107, 106. 

Indor%er of ncte^ cannot be sued by long summons with a res- 
ident maker, 70. 

Joint dsbtori, one a resident and the other not, may be sued 
by lon^ summons, 70. 

Jurudicttion^ where both are, 54. 

Objection as to, 55. 

Objection, when waieed, 60, 70. 

Will not be pretumed, 60. 

Rsquintes by, to bring action, 68, 107, 108. 

When 9ummon$ to he returnable against, 30, 67. 

When sued by long mmmone, no jurisdiction, 69. 

A person having no reeidenee C4tn be sued by long summons, 
70. 

Sued by short summons, and no proof of non-rendenee, judg- 
ment will be reversed, 215. 

OompUanee tDith ^attOe^ 68. 

WUne$i eaeempt from service of summons, 75. 

When eoeU on security on appeal payable by, 207. 

MuBtJUe eeewrityfor eoete^ 20, 107. 

When action must be diemieeed by, 184, 185, 186. 

May at his option sue by any summons, or furnish security, 70 
{See also Rbsidencb). 

muet in all cases eue by short eummons^ furnish proof of non- 
residence, and give security for costs, 68, 107, 108. 
Nonsuit — on diamisaal, when judgment for is a bar, 185. 

Election for, to be before coming in of verdict, 185. 

on failure of proof, 186. 

defendant entitled to, for improper joinder of plaintiffs, 162. 

when judgTnent of retereed^ plaintiff must commence de nowy 218. 

Motion for^ 188. 

when there should be a, 154. 
Note — ^action on, 182. 
Notiee — must be personal, 205. 

of appeal, what to state and within what time to be served, 
194, 195 (See Appeal). 

of argument of appeal, within what time and how given, 198. 

in cases against Bawdy and assignation houses^ 25. 

to attend esDamination of witness de bene esse, 122, 124. 

of aeeeptanee of offer to allow judgment, 145 (See Offer). 

of examination of party a witness before trial, 156. 

of exception to ana of justification^ of sureties, 88. 

of facts of defense to be contained* in answer, 149, 151. 

to furors drawn, 127. 

of mtention to prosecute bond of marshal. 167. 

of motion for restitution on reversal of judgment on appeal, 
200 {8ee Motion). 
Oaths — ^includes affirmation or declaration^ 281. 

derk to administer, 189, 192. 

justices may administer, 228. 

Swearing the juTj^ 182. 

to witness on eommissionSy 116. 
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Objections (See aUo Waiybb). 

what may be first raised on appeal, 314. 

for first time od appeal will not be considered, 21 8, 214. 

to ae^aumment of trial, 110. 

to c^ffidimU on arrest when waived, 81. 

as to eapaeity to eue^ how raised and waived, 150. 

to eommisBumy 118, 110,190. 

as to eompeteney of juror , how tried, 130. 

by demurrer to pleading, 144. 

raised by demurrer, on overruling of demurrer, toaived by an- 
9wering to merits^ 152. 

to reading of depontion taken de lene dMe, 124. 

grounds of how must be stated, 188, 158, 225. 

must not be \/oo general ox too broad, 47, 120. 

to hading questiom, 120. 

to irregtUariti/j when to be made, 188. 

on the trial as to jurisdiction, 185. 

as to eovertwein married tooman^ when not waived, 86. 

as to manhaVs return, 186. 

to non-joinder of party « 188. 

as to mffideney of notice of appeal, 205. 

in support of motion for nonsuit, 188. 

as to Tumrresidenee, 55, 69. 

must be reasonable. 218. 

as to manner of service of summon*, and when waived, 182. 

technical not allowed in opening default, 141. 

waived by answering to the merits, 140. 

waived unless taiDen at trial, 58. 

waiver of in mthdrawing juror, 188. 
Obligation — d^nition and use of word, 88. 

Fraud in incurring the, arrest for, 78. 
Obligors* Action against on hond of, 45. 
Pffer — ^to allow judgment to be taken, and acceptance of same, 145. 

to allow jud^ent to be corrected and acceptance, 200,201. 

€08t$ of respondent allowed, w^en judgment more favorable 
than, 201. 

disbursements of appellant to be recovered when ofier to correct 
judgment accepted, 201. 

Effect of not accepting offer, 145, 200. 

Judgment on, 145, 100. 

to allow judgment after granting of new trial on appeal, 190, 
200. 

acceptance of same and notice thereof, 199, 200. 

sureties on undertaking to be liable on judgment entered on, 
199. 

offer withdrawn if not accepted, 199, 200. 

of defendant to restore property, 47. 
Office — of clerk, when and how long to be kept open, 189. 
Officer-— when may be arrested, 78. 

Compensation for services of guardian, 65. 

of these courts, how appoint^ 181. 

executing proeeu, when protected. 174. 

of court, duty of, to act as gwvraianfor infant, 65. 

Salaries of, how fixed and paid, 181. 
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Off-Mt {See CouHTBR-CuLiM and Bbt-Opf). 
Order— for eommitmmt in contempt, 188. 

party not justified in diedbeying, 182. 

on motion when action was brought on judgme/U without leame^ 

to show cause why juror should not heftned^ 129. 

to try cause in another district when jtuUee a wUneu or dis- 
qualified, 181. 

for reetitution or reversal of judgment, 300. 
Ordimanee — of the city of New York, action on, 17, 86. 

when warrant to arreet may issue in action upon, 79. 

when <Utaehfnent issued for violation of, proof and security not 
necessary, 100. 

of the city of New York, may be read in evidence and how, 156. 
OrgftBliAtioii— creation and history of the district courts, 1 to 30. 
Papers— to be JUed by clerk of court, 189. 

eerti/ied bv justice, is presumptive evidence, 230. 

on file with clerk, certified by him to be eivdence, 181. 

Service of (See Service). 
PartlciiUr§— of claim and demand for (See Bill of Particulars). 
Parties— to actions as in Code, applicable, 145. 

Remedy for miejoinder of, 152. 

Answer of miejoinder of defendants, 150. 

liable for damages for executing void judgment^ 2. 

Examination of, 156, 157, 158 (See Examination). 

Must appear that, not joined are still living, 152. 

Miejoinder of, cannot be raised on appeal, 226. 

Non-joinder of, must be raised by answer, 188, 152. 

May remit part of eums found due, 159. 

Question of misjoinder and non-j&inder of, when reviewable on 
(Appeal, 214. 
Partner — Action against one, when judgment had against the other, 
68. 

when one cannot arrest the other, 84. 

when liable to arrest for fraud in contracting debt, 84. 

of juitiee cannot practice before him, 55, 62. 
Partnership, Limited — When no action is to abate by reason of ikil- 

ure of proof as to, 155. 
Penalty — In action for, defendant may be arrested, 78, 79. 

defenses of, not allowed on opening default, 141. 

Jurisdiction of action on, 83. 
People. These courts, are the courts of the, 1. 

Party in bastardy or abandonment bonds, 18. 

of State of New York when a party and attachment issued, 
proof and security not necessary, 106. 

of the State are a party, no jurisdiction of actions where pen> 
alty exceeds $100, 84. 
Peijury — Cannot be charged on defective affidavit, 112. 
Person — Arrest of, within what time, 164. 

female can be arrested for willful injury to, 79. 

Action for damages, injuries to, jurisdiction of, 88. 
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Person — ^In action for willful injury, defendant may be arrested, 78. 
Not to act as attorney unless admitted, 18, 60. 
Execution against the, 80, 00, 161, 168 {See Execution). 
Execution against, in favor of female employees^ 24. 
of unbound mind, how summons served upon, 71. 
the word, includes corporation, 281. 

who cannot torUe, to make a mark, which must be witnessed by 
a witness, 281. 
Pleadings (See also Complaint, Answeb, Demxtbrbr, Reply, Coun- 
tsb-clahc. Interpleader, and Set-off). 
In abatement and bar, 150, 151. 
In action on account, 144. 
amendment of, 144, 145. 
to be amended on demurrer, 144, 158. 
Eight to amend peremptory, and of course, 152, 158, 154. 
Leave to amend by raising new ieeue, 158. 
amendment of, from tort to breach of contract, 154. 
Court may require, to be amended, and answered iummarilp on 

appeal, on granting new trial, 100. 
In bastardy or abandonment bonds, 158. 
Provisions of Code relating to, applicable, 146. 
Sections 148 and 148 of Code not applieabU, 158. 
As to limited copartnership, to be made to conform to proof, 

when, 155, 156. 
Construction of, 151. 

to be disregarded, if party refuses to amend, 144. 
Defeetiw averments in, to be taken advantage of, by demurrer, 

152. 
What must be stated in docket as to, 170. 
Defect of, must be pleaded, 150. 
Forms of, 151. 
Waive irregularity, 70. 
Interpleader is applicable, 152. 

Judgment will be sustained if good cause of action can be gath- 
ered from, 221. 
to merits waives aU defects in summons or service, 70, 77, 150. 
Misjoinder of defendants, 150. 

Non-joinder of parties must be pleaded, and how, 132, 152. 
Waives objection by non-resident defendant when sued by long 

summons, 70. 
May be oral, 77. 

When and how to be put in, 108, 144. 
Rules of, 148 to 155. 
On removal, to be same as before, 51. 
Reply inadmissible in these courts, 151, 152. 
When and when not question of title is raised under, 45. 
Variance between proof and, when to be disregarded, 144. 
Variance in summons as served and as returned should be made 

before, 70. 
Variance between summons and complaint waived by pleading 

to the merits, 150. 
Variance between />roof and, not ground to reverse judgment, 221. 
Varicmce between proof and, cannot be raised on appeal, 226. 
How verified, 77, 78. 

41 
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Poliee — when exempt from arrest, 88. 

lenrice of subpoena on, 126. 
PottAfe— actually paid on commission to be allowed in jadgment, 

184. 
Foiftn—of eomtniiionen in executing commission, 114. 

of juitiees, 228. 

Justice liable to action of trespass for tratueending his, 2. 

of justice in tpeeial proceedings for contempt, attendances of 
witness, &c., 280. 
PriBtlBg. Writing includes, 281. 
PriTlleged CommonlcatloBS— between attorney and client, 62 {See dUo 

Attornbt). 
Proceedings (See Summabt). 
Process. Abatement of, 68. 

JfflddMmt to procure mhetituted eervice of, 78. 

frregularitiee in, how waived, 70, 150. 

Must be eerved by marshal, 71, 72. 

Sertiee of {See Sbbyiob). 

not to be served outside of the city, 106. 

drfeetive service of, 139. 

Service of, on corporations as in Code, applicable, 145. 

Wrang^ used in commencing action, waived by pleading to mer- 
its, 150. 
Proof (See aUo Evidbncb). 

of injustice, on opening default, 219, 228, 224. 

on taking jtf^^m^ by default, 182, 184, 187, 144, 158. 

of jurieaietion in collateral proceeding, 51. 

of eerviee of eummone in summary proceedings, 26. 

on trial and pleading^ variance between, when to be disregarded, 
144. 
Property — affidavit to recover where delivery claimed, 87. 

In action for willful injury to, defendant may be arreeted, 78. 

Ehnbeuling^ or wrongfully misiipplied, arrest for, 78. 

Removing, concealing, disposing, detention and conversion of, 
arrest for, 78, 79, 80, 85. 

Female can be arrested for willful injurv to, 79. 

In action for iorongful detention of, derendant liable to urrest, 
85. 

Fraudulent acquired, brought here, lex fori as to arrest, 89. 

Attached can only be levied on by execution, 95, 98, 174. 

when to be delivered up on attachment, 97. 

Di^pofudof, threats, attachment for, 100. 

Bondforreleaeeof 102. 

Claim to, by third person, 89. 

Comtruction of law as to, 176. 

Delivery of personal, 87. 

what exempt from execution. 174, 175, 176. 

claiming exemption of, waiver and remedy, 177, 178. 

not exempt on execution for purehaee money, 177. 

How kept, and fees and expenses therefor, 89. 

when |)laintifr waives right to seize exempt, 177. 

Exception to the statutory rule in favor of domestic, 177. 
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Property — Easecutum against, 161 (See £xbcution). 

Negligently injuring^ action for damages for, 80. 

Jndgm^ against by female employee under $15, not exempt, 24. 

Jurisdiction of action for damages for injury to real and per- 
sonal, 83. 

Jurisdiction of action for damages for fraud in the sale, pur- 
chase, or exchange of personal, 84. 

Jurisdit^ion of action upon claim and delivery of personal, 20, 
87 {See also Claim uxd Dblivbbt). 

no jurisdiction where title to real, comes in question, 84, 

Sale of, on execution^ within what time, 164. 

How taken by marshal when concealed in building, &c., 80. 

Provisions of Code as to title to real property when in question, 
applicable, 146. 
Prosecotton — ^no jurisdiction of action for malidousy 84, 52. 
Pablic. Records to be kept and delivered by clerk to his successor^ 

180. 
Railroad Comj^nj-^Service upon, 74. 

must be sued by hng summons, 70. 
Real Property (See FropRnTY), 
Reeord— of proceedings of court. Clerk to keep, 189. 

Exemplification of, by clerk of court, 180. 
Release — of property, bond for, 102. 

of goods on appeal, 98, 174. 
Relief — for defective service of process, 180. 

demand for, in complaint, 148. 
Religioos Faith and Practice— Persons who keep (See Saturday, 

Sbbyicb and Return Day). 
RemoTal— of action to another district, when, 58, 54, 181, 182. 

to Court of Common Pleas, 41 . 

Same issties on, 50, 51. 

Jurisdiction arrested on, 50. 

Justification by sureties in undertaking on, 50. 

of action, when trial of jury by twelve men is wanted, 128. 

reducing amount to prevent, 50. 
Remedies — by party for non-aUendance cf witness, 126. 

if exempt property is taken under execution, 178. 

when j^/dgment rendered by appellate court is incorrecty 219. 
Replevin (See Claim and Delivery). 
Reply — not admissible in these courts, 148, 149, 151, 152, 157. 
Reports of Cases — how proved and made evidence, 155. 
Representation (See False). 
Reifaisition — to marshal on claim and delivery, 87. 

Copy of (or notice) to be served by marshal on defendant, 88. 
Residence (See also NoN-RBsiDsirrs). 

In what district action is to be brought as to, 58, 54. 

Who are non-residents, 54. 

By non-resident plaintiff, where action to be brought, 54. 

Against non-resident defendant, where action to be brought, 
54. 
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Resldenoe— When all parties reside oat of city, where action to be 
brought, 64. 
of eorparati^ny where, 70. 
Corporation, wh&re to he med^ 54, 55. 
Non-resident of district, action must be di$mii»ed, 55. 
When action by long summons, pretum^ 69. 
A person haying no, can be sued by long summons, 70. 
RestlttttloB— on (wpeal when judgment is paid, 200. 
on appeal ror orden^ 226. 

No provision for, to plaintiff after redelivery of property to de- 
fendant, 49. 
Writ of fees of marshal on, 172. 
When judgment is reversed, is imperatiee^ 227, 228. 
Ketarn— <m euppeal^ what to contain, 209. 

on appeal, when and how eompelledy 197. 

on apneal, how made when juitiee out of offiee^ or dead, insane 

or aosent, 197. 
on appeal, further or amended^ how compelled, 197. 
on appeal, hearing appeal on, 198, 210. 
on appeal, must show absence of justice, when, 58. 
appellate court controlled by, 210. 
how eorreetedj and what are grounds to correct the same, 

209, 210. 
of eommisiion^ 118. 

ooite of, on appeal to be paid, 195, 202, 20^, 209. 
what must be stated in derJc^e docket as to return on appeal, 

179. 
Juetiee liable for a faUe, 209, 229. 
Fee$ for, 184. 

of marshal (See Marshal and Sbbyicb). 
of marshal not conclusive, 76. 
False, of marshal, 76. 

of marshal in action commenced by attachment must show 
■ strict compliance with statute, 51. 
of marshal is proof of jurisdiction in collateral proceeding, 

51. 
Non-payment of return fee good ground for dismissal of ap- 
peal, 205. 
Notice of appeal must be attached to the, 197, 205. 
Day. Ad^awmment on, not a matter of right, 111. 

of (Utaehtnent proceedings when personally served, and 

when not served, 94. 
on election day no jurisdiction to proceed, 51. 
in summary proceedings, 21, 24, 25. 
not to be on Saturday against certain persons, 11, 68, 70, 

71,74, 111. 
Summons, how long to de served before, 67. 
Rooms — ^in First District, Qoxat may be outside of district, 15. 

for these courts, by whom and how furnished, 181. 
Rales and Regulations of Supreme Coari— made to apply, 18, 159. 
of Common Pleas applicable to appeals, 211, 212. 
of ocidenee as in Coae applicable, 145, 146, 156, 157, 158. 
of pleading, 148 to 155. 
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SaUrie»--of hutieei, 15, 27, 57, 184. 

of eUrh, 80, 184, 188, 189, 191. 

of oiiiitant elerk$, 188, 191. 

of attendants and offieer$y how fixed and paid, 181. 

of interpreters, 192. 

of itenographeri, 198. 
Sale — Complaint in action on, 149. 

Fm9 qf manhalfoT adyertising, 172. 
Sattofketlon— of judgment, how entered, 178. 

Satordaj. Passage of act prohibiting service of process or making 
return day, against persons who observe this day as the 8ath 
hath^n. 

who exempt from service on, 11, 68, 70, 71, 74, 111. 

service on, 68, 70. 
Hetdi^—aUeratien of to District Courts, 14. 

Clerk of coart to keep the, 189. 

Commission should have, 118, 119, 120. 

of District Courts, 14, 59, 60. 

of Justices' Courts, 18. 

when first provided, 60. 

not indispensable mfasteninff papers, 120. 

to be on transcript of judgment, to be evidence, 179, 180. 
Seamen — ^no jurisdiction in action against, 6, 7, 68. 
Search Warrant— to discover oonoealed game. Justice may issue, 29. 
Security {See Ukdbrtakino). 

on appeal to stay execution, 196. 

by defendant on arreti, 91. 

for eoets under game laws, 40. 
. ** by non-resident, when payable, 108. 
** by non-resident plaintiff in action of claim and deli^oery, 
49. 

for costs must be given b^ non-resident plaintiff, 68, 107. 

Marshals fees for obtaining, 171. 
Sednetlan— no jurisdiction of action for, 84. 
Serranii Further costs in actions by working women does not apply 

to, 80. 
Sorviee {See also Marshal's Rbturn). 

on managing agent, 74. 

affidavit of person deputised^ 76, 77. 

of summons or process by deput<Uion^ 20, 22, 62, 71, 72. 

eerHficate oi, by person deputized, 76. 

by marshal, 75, 76. 

of attachment, 94, 108. 

upon ep^ffreu companies, 72, 78. 
** railway " 74. 
** corporation, 74. 

certificate of marshal, presumptke evidence of, 75, 78. 
** by " not conclusive, 76. 

drfeetive, 189. 

defects in, how cured or waived, 70, 77.* 

on deetor void, 75. 

Fractional parts of day, how computed in counting time, 68. 
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Serrlce— i^Mf for, 171. 

Fraud in, 75. 

what is ffood^ 74. 

on HtbrewB, 11, 68, 70, 71, 74. 

M&rshal^s return of, 75, 76. 

Penonal 9erviee nscestary to a judgment when defendant does 
not appear, 186. 

Mere service does not give jurisdicti&n^ 68. 

Efffeet qf^ on judgment where defendant not personally served, 48. 

what givcB jurtadiction^ 68. 

of justice of motion to prosecute official bond of marshal^ 167. 

Objection to manner of and when waived, 76, 108, 182, 186. 

of notice of appeal, 105, 196, 197, 204. 

of process on certain persons on Saturday, 11, 68, 70, 71, 74. 

of arfeeUve process, 180. 

of process on eorporatione as in Ck>de applicable, 145. 

PrcK)f of copy complaint, 77. 

Faloe returns of, 76. 

subitituted, 78. 

of summons in suits by mayor, Ac,, 72. 

haw and who may be served, 74. 

of summons in eummary proceedings, 25, 26. 

of *' on non-reitdent defendant, how long before return 
day, 67. 

of eummom and complaint^ 77. 

of summons in other cases to be na; days b^ore return day, 67. 

Time^ how computed as to, 67. 

Admtesion of, summons and complaint, when question of title 
to land arises, 46. 

Non-reiident witness, attending as witness, exempt from, 75. 
Settlement— after. Effect on arrest, 80. 

of judgment pending appeal and new trial, granted, 227. 

After ^ing of a transcript the county court can order a set-off 
between judgments, 158. 
Set-off (See also ConKTSB-OLAiM and Off-Sbt). 

as to ansteer of, 151. 

As to aUowanee of, 158, 154. 

under assistant justices* courts, 7. 

Assignee of judgment may set it off in action against him, 48. 

not barred because of judgment when defendant not personally 
served, 48, 95. 

Bill of particulars of, how, 108. 

of cosU and recovery on appeal, 200, 201. 

as to default, 140. 

No reason to opening default by reason of, 140. 

when plaintiff discontinues action, 185. 

against executor and administrator, in action by, 45. 

when it may be interposed, 158, 154. 

when sufficient as regards the notice in anewer, 151. 

what is sufficient as to, in defense of an account, or an instru- 
ment for the payment of money only, 144. 
Signature—includes mark^ 281. 

when person cannot write, to be by a mark witnessed by a per- 
son as a witness, 281. 



Digitized by 



Google 



INDEX. 327 

Short Smmiioiis {See Summons). 

SlanUer — no jurisdiction of action for, 84. 

Speeial Proceedings (See aUo Summary Procebdinos). 

may be eantinued before another justice, 230. 

Suipcmai in, to be si^ed by justice, 280, 281. 

Triid of, may be contmued from day to day until finished, 280. 
Stationery — for these eourUy by whom and how furnished, 181. 
Statute (iSSM a2«0 Limitations). 

regulating appeals to be liberally construed, 205. 

on opening arfavU^ how construed, 188. 

when and how evidence, 155. 

inconsistent with this act, repealed, 281, 282. 

interpretation and construction to, for imprisoning party, 88. 

return of marshal in action by attachment, must show strict 
compliance with, 51. 

Action on, 86. 

TimCj how computed, 68. 

remedies against witness for non-aUendaneCy 126. 
Stay of Proceedings— when perfected, 174, 208, 227. 

Security on appeal to, 196. 

Biff'eet of, 207, 208. 

Superseding on appeal, 207. 

Undertakinff, on appeal must be given to obtain, 207. 

Violation of, 207. 
Stenographers— how appointed, 27, 198, 229. 

duties of, 27, 198, 229. 

Salary of and how paid, 27, 198, 229. 

Term <tf office, 27, 198, 229. 
Stipulation — to introduce evidence, 221. 

to extend time to render decision on judgment, 142, 214. 
Submitting Case — with an agreement to sum up, 142, 148. 

plaintiff may elect to be nonsuited after, 185. 

after, these courts cannot open, 184. 
SubpcBna — to compel person to make affidavit, 195. 

commissioners m taking commission may issue, 114, 116. 

Excuses for not complying with, 125, 126. 

Fees for serving, 172. 

Fees of witnesses on, 125, 126. 

in special proceedings, to be signed by justice, 280, 281. 

how served, 125. 

cannot be served on police while on duty, 126. 

not to be served out of the city or county of New York, 125. 

to witnesses, 125. 

witness may be attached for not complying with, 125. 
Substitution— of real name of person sued hy a fictitious name, 67. 

Sununary Proceedings — is not an action, 129. 

affidavit in, may be taken before any officer, 27, 192. 

affidavit in, may he sworn to b^ore clerk, 189, 192. 

to'disposses tenants occupying bawdy or assignation house, 24. 

49,50. 
Certiorari in, by supreme court, 26. 
Peremptory chaUenge does not apply to, 129« 
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SwBMarj iirMMdiiift— To be bad, iaued^ and made rt^ttmabU before 
joBtice of district in which premises are situated, 21, 27, 190. 

may be brouffht before any juetiee and in any dittrkt, 40, 190. 

these courts nsTe jwriedieUon of 40. 

no Jurisdiction to reei&m on appeal^ 202. 

Ju^ce has no power to summon taiseman in, 129. 

Justice hMB power tn, 228. 

Powers of justice in, for eonUmpU^ attendances of witness, Ac., 
280. 

May be continued before another justice, 280. 

SuSpcmoi in, to be simed by justice, 280, 281. 

law and practice of, where to find, 49, 50. 

Noneuit or diemieeal of, when a bar, 185. 

Process to be made returnable by clerk of court, 189. 

Sununons, when returnable 28, 24, 25. 

Trial of, may be continued from day to day until finished, 288. 
Samnary Trial— of competency of juror^ 180. 
HummoBS— The, 66,67. 

alia9y when may issue, 71. 

Amendment of, 66, 182. 

as to power of court to allow amendment of, 182. 

When may ieeue on atta^ment,H, 98, 108. 

Bequieitee of, on attachment, 108. 

new, in baetardy caees, 66. 

In hawdy hauee cases, 24, 25. 

Complaint may be served with, 77. 

Must be whecribed by the clerk, 66. 

DtfeeU in, 77, 189. 

Defects in, on eertiee of, how waived^ 70, 77. 

Deputation for service of, 75. 

Plaintiff failing to appear on return of action, to be diemueedy 

What to be entered in derh U docket as to, 179. 

Fee for issuing, 185. 

Fee» for eervice of, 171. 

Appointment of guardian for tf^anUj 60. 

Must be made before summons issues, 64. 

FictitiouM name — form, 66, 67. 

Form of, 66. 

Irregularity as to, waived by pleading, 70. 

Judgment where defendant not pereonaUy eerved with, 48. 

With entry of judgment indorsed, is proper evidence of judg- 
ment, 180. 

As to eummoning jury (See JusoBS and Juby). 

When action commenced by »harty proof of juriedietion must 
be given, 68. 

Jurieaictian presumed, when commenced by long, 69. 

Justice no power to etrike out name from, after service of, 67. 

What is netther long nor short, 60. 

Against non-resid^ defendant, how sued, and when reUtm- 
0^20,20,60, 02, 215. 

Sermce of, on non-resident, how long before return day, 67. 

In other cases to be served six days before return day, 67 {8es 
Rbtubn Day). 
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Hnmmoiit) — Non-resident inchner of note, cannot be sued with resident 
maker by long, 70. 
Otyeetums against non-resident, when waived when sued by 

long, 70. 
Non-resident plaintiff may at his option sue by long or short, 

70. 
Objection to short, when waived and when not, 69. 
Person deputised to serve eannot act on trial as attorney, 62. 
Person deputized to serve, not entitled to fees, unless served for 

corporation attorney, 22, 24. 
When to be returnahU, 67. 
A person having no residence anywhere can be saed by long, 

70. 
Must he served by marshal^ unless some other person is desig- 
nated by justice, 20, 71, 72, 170, 171 {8ee also Sebvicb). 
F<Use return of service of, and remedy, 76. 
In summary proceedings, 21,24, 25. 
How served in summary proceedings, 25. 
Service in suits by mayor, ite., 24, 72. 
Proceedings where copy complaint served with, 77. 
Cannot be served otU of city, 106. 
Long, when to be served and when returnable, 69. 
what'is necessary to obtain short, 68, 69, 98. 
short, when incorrectly used, 224. 
on joint dtdtors, one a resident, and the other not, may be sued 

by, 70. 
corporation cannot be sued by short, 68, 69, 98. 
short and long, time for appearance, 67. 
substitution of real name, 67. 

and complaint when question of title to land arises, 46. 
** '* where title to land arises to be deposited vtith 

justice, 85, 46. 
admission of service of, and complaint, when question of title to 
» land arises, 46. 
Variance in, 70, 182. 
Variance in, as served and retumei, when objection to be made, 

70, 132. 
Undertaking to be given before issuing shorty 107. 
to compel attention of witness de bene esse, 122, 128. 
to examine party or witness before trial, 156. 
Sonday — when not excluded in computing time, 68. 
Superior Court — had powers to hear appeals, 17, 198, 194. 
Supplementary Proceedings — cannot be had on judgment under $25, 
146. 
cannot be had on return of marshal, 174. 
Siiprme Ceurt— may award certiorari on summary proceedings, 26. 
Bules and regulations of, made to apply, 18, 159. 
costs in, where action in which title to real property came in 

question in these courts, 86. 
Pleadings in, in action in which title to real property comes in 
question, discontinued in these courts, 85. 
Sureties— in action on bond on lost note, 122, 188. 
on application by defendant under arrest, 110. 

43 
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Siiretie*— on bond or undertaking on atiaehmeiU, 95, 106 (JSse Boja> 
and Uhdbbtakivo). 

on bond to prevent the remutal of property attached, 96. 

on bond by daimant of goods attached, 96. 

on bond on aUaehment^, 108. 

on bond of manhal^ 19,' 106, 169. 
« on bond of marshal to be served with notice 4^ motion for leare 
to prosecute bond, 168, 169. 

4MmourUpaid by, an amount for which suit brought to be cred- 
ited on the bond, 169. 

Liability of, on bond of marshal, 178. 

on hondfor appearance for attachment for contempt, 188. 

on bond of clerk of court, 191. 

when liability for ooete on appeal becomes fixed, 207. 

notice of, excepted to, and notice of justification of in daim 
and delivery, 88, 89, 40, 49, 50. 

Quali/icationi BXid luet^/ication of, 88, 89, 48, 50. 

New sureties may he substituted and justify on claim and de- 
livery of personal property, 88, 89. 

on daim by third pereon to personal property to be freeholders 
or householders, 40. 

Justice may examine on oath in aU caeee^ 50. 

consequence of failure of, to jtutify on appeal, 208. 

marshal retponeible for sufficiency of, 88, 89. 

on bond of marshal, judgment and traneeript against, where to 
\)ejUed and docketed, 159, 162. 

Justification of, on undertaking on removal of to Common Pleae^ 
50. 

Further time may be allowed for them to justify, 48. 

on undertaking, given when title to land comes in question, 46. 

can conaent to alter undertaking, 48. 

on undertaking on Umg adjournment^ 110, 111. 

on undertaking on opening default, 188. 

on undertaking on appeal, 195. 

are liable in undertaking on appeal when judgment is entered 
on offer, 199. 

on undertaking to obt&in short eummone, 107. 

Talesmen— 129. 

Tax— Levy. Salaries of justices fixed by, 27. j 

on wrong land, action to recover tax paid, 46. 
Tenant {See Lamdlokd and Summart Proobsdinqs). 

fees of marshal for removing, 172. 
Tender— or offier by defendant to restore property, 47. 

anewer of money, when a nullity, 151. 
Terms — on opening default, 20. 
Testimony {See aleo Examination, Evidbncb, Proof, and Witnesi). 

on commiseion (See Commission). 

minutee of, certified by justice is presumptive evidence, 230. 
Time— of commencing action as in Code applicable, 145, 146. 

to appeal, when to be taken, 195, 208. 

for appearance, 67. 

how computed, 67, 68. 

Fractional parte of day, how counted in computing, 68. 

Non-resident defendant, when summons returnable, 67, 120. 
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lime — B&ndoe on Saturday^ 68. 

may be extended hy itipuUstion^ 142. 

Summary proceedings, when snmmons retumablef 24, 25, 26. 

Sunday, when not excluded, 68. 
TItte— to land. Anewer of, 84, 86, 45. 

when and when not in question, 45, 46. 

what should be set forth to raise the question of, 151. 

when may be interposed, 46. 

collateral evidence of, 45. 

consent will not confer jurisdiction, 47. 

d^ense of does not often arise, 47. 

pleadings in Supreme Court where action discontinued in Dis- 
trict Court, 85. 

Discontinuance in plea of, 46. 

Justice must dismiss action when question of title of land 
arises, 46. 

must be disputed, 45. 

Jurisdiction, 84, 46. 

to land, remarks as to when it comes in question, 45. 

to real property, proceedings of Code as to applicable, 146. 

Proceedings if undertaking given and not given, 85. 
Tor(« Why arreet allowed in actions for, 84. 

Action on contract may be changed to one on, 66, 182. 

and contract cannot be^tn^ in one action, 146. 

chanj^n^ cause ot^ to breach of contract, 154. 

of w\fe, husband may he arrested for, 86. 
Transcript— in assistant justices* courts. JBvidenee, 10. 

as to docketing, 146. 

when to hefUed and docketed, 148. 

what must be stated ih clerk*s docket as to, 179. 

of entries of docket are eoidence, 155^ 179. 

of any proceedings certified by justice is presamptive eyidence, 
280. 

after filing of, these courts cannot issue execution^ 146, 158. 

Fees of judgment execution and, when defendant does not ap- 
pear, 188, 184. 

of judgment to be furnished by clerk, 148. 

of judgment against marshal or sureties, where filed, 159, 162, 
167, 168. 

of judgment docketed with county clerk for $25 or more, 
when a lien and not a lien, 146. 

Justice muet give a, 148, 158. 

Provisions of the Code relating to filing and docketing applica- 
ble, 146. 

Clerk to afiix seal to certificate of, 189. 
Testimony (See Examination de benb esse and Eyidbncb). 
Trespass — ^justice and party liable to an action for, if they cause ar- 
rest on void attachment or illegal attachment, 2, 229, 280. 

also attorney if he actively directs service of process, 2. 

for bite of dog, when question of title is raised, 45, 46. 
Trespasser-— justice and party a, if he issues illegal attachment, 2, 
229, 280. 
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TiiaL Adjoummmu of^ 100, 110. 

Adjoumment of, on arreit, 90, 01, 100, 110. 

Adjourameiit during^ 111, 118, 188, 184. 

Application for 2^91^ adjaummefU of, 110, 111. 
^ in adjoining dUtriet.^ when, 58, 181. 

adjonrnment beyond statutory limits is groand for a new, 219. 

eo§U on argument of justice /<?r iimo, 202. 

proceedings on attawment when defendant personally serred 
and when not serred, 94. 

of action commenced by warrant of attachment, 98, 99, 104. 

As to conduct of, 182. 

may be eonlinued from day to day until finished, 280. 

DtpotUum^ testimony, or commission on, 114, 120, 121. 

Deposition of mtnmt taken on former^ 124, 125. 

what must be stated in cUvVb docket as to jury, 170. 

Bxaminatum of party or witness before, 156. 

Fee when trial is had, 28, 184, 185. 

Clerks to collect fees for, 28, 184, 185, 190. 

former^ when a bar, 221. 

Justice can arrest, and appoint auardian/or ir^fant, 65. 

entering judgment before condunon itf argument of counsel 
summing up is ground for rerersal, 215. 

without ajurpj 141. 

by jury ^ when to be demanded, 59, 127, 128. 

by jury, when toawed, 127, 128, 180 (See aleo Jurobs and 

JUBT). 

Marehal cannot appear to act on, 60. 

who may move for and how, 200. 

New, on appeal, 194, 198, 199, 208, 217, 218, 219, 220. 

Preeerving te$timony for new, 220. 

action must be diemUeed on, when appears that plaintiff non- 

resident and has not given eecurityfor coets, 68. 
Offer to allow judgment after granting of new, 199, 200. 
^jjectione in the, as to jurisdiction, 185. 
Person deputed to eerve ntmmons cannot act as attorney on, 62. 
of special proceedinge. Powers of justices in, 280, 281. 
going to, waives aU irregularities in process, &c., 144, 150. 
Undertaking (See also Boim and IifDBioraTT). 
Action on, 92. 

on long adjournment^ 110, 111. 
of defendant for adjo^invmewt on arrest^ 110. 
can be altered^ and how, 48. 
amendment of, how had, 207. 

on appeal when stay of proceedings perfected by, 174. 
on appeal copy need not oe served on respondent or his attorney, 

174, 206. 
on deposit on appeal, 195. 
on deposit on appeal, how and by whom to be approved^ 

195, 196. 
on appeal to he fiUd with clerk of Court of Common Pleas, 

196. 
on appeal must be g^ren to obtain stay on appeal, 207, 208. 
on appeal must be given to render appeal effectual^ 208. 
on arrest of defendant^ 85. 
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Un4erUking— defendant must file, on arreH if he demands jtery trialy 
90, 91. 

cannot be dispensed with on arrest by deposit of money, 88. 

by defendant when under arrest, 91, 110. 

to be given on attachm&nt, and how, 95, 102, 108, 106. 

o(^ attachment, when not necesoary, 106. 

to prevent removal of goods on attachment, 96. 

by claimant of goods attached, 96, 97. 

attorney can maintain action upon, for his costs, 61, 62. 

action on, within what time to be brought, 92. 

to marshal on claim and delivery of personal property, 87, 88. 

by defendant on requiring return of personal property, 38. 

on claim and delivery to approved by marshal, 48. 

proceedings on, when undertaking given and not given, 85, 86. 

copy to be served on defendant by marshal in action on claim 
and delivery, Ac, 58. 

for security for costs, 49. 

on opening dtfauU^ 188, 228. 

deposit in lieu, 88. 

is competent evidence, 49. 

Justice may esvamine sureties on oath in aU cases where security 
is required, 50. 

in case of death of justice, to be filed with clerk of appellate 
court, 196. 

when judgment corrected on appeal, to be enforced only /or ihe 
amount of corrected judgment, 201. 

approval of, when justice mble on, 208, 280. 

marshal caatnot dispense with, 48. 

nonrresident plain tifi^, when sued by short summons, must file 
security for costs, 20. 

NotiM of exception to plaintiff's sureties to be given, 88. 

on removal to Court of Common Pleas, 41. 

on removal, jurisdiction of justice arreted on presentation of, 
50. 

Yemoval must be approved by justice, 50. 

fiotice of justification, 88. 

amount cannot be reduced after filing on removal to Common 
Pleas, 50. 

sureties on, may be compelled to justify, ^0* 

to release on insufficient affidavit, 102. 

to be given before issuing short summons, 107. 

form of, on appeal to stay execution on judgment, 196. 

when it will stay proceedings, 206. 

sureties on, liable on judgment entered on offer j 199. 

need not be sealed, 46. 

when title to land comes in question, 85, 46, 151. 

in replevin, 48. 
Unsound Mind — ^how summons served upon person of, 71. 
Use and Ocenpatiou — complaint in action for, 148, 449. 
VsQTj— answer of, what to allege, 151. 

defense of, on opening default, 140. 
Vacancy — in office of justice, where action to be brought, when, 68. 

in office of justice shall not abate or discontinue action, 68. 
Justice of another district to hold, when, 57. 
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TarlABoe — betweeD prwif on trial and plsading, when to be disre- 
garded, 144. 

between pleadings and proof not gronnd to reterse a judgment. 
221. 

between pleadings and proof cannot be raUed on appeal^ 326. 

in original iummons and eopy, when should be objected to, 70. 

in summons as Mrtod and returned^ objection to, 182. 

between summons and complaint, waived by pleading to the 
merits, 150. 
Tenire— Exception not necessary when justice refuses to issue, 225. 
Terdiet — Clerk no power to enter judgment on^ 181, 142, 191. 

of the jury — clerk to receive, 189. 1 

Plaintiff may elect to discontinue^ or to nonsuit before, 185. 

what must be stated in docket of clerk as to, 179. I 

Entering in docket, 142. 

Againet evidence, when it can be reriewcd on appeal, 225. 

Setting aeide for irregularity, 188. 

Judgment on, 181. 

of the jury, 181. 

Begularity of, 181. 
Terillcatien — Want of, or defective verification on copy of affidavit no 
ground to vacate arrest, 80. 

how madey 77, 78. 

what n^ffieient^ 78. 
WaiTer (See tiUo Obj^ctioks). 

defect in complaint as to cause of action, not waived by an- 
swering, 147. 

of diemtMoi of appeal, 205. 

of time for decision^ 142. 

of defense of statute of limitations^ when, 188. 

when def ernes waived, 226. 

defendant not appearing not a waiver for iUegal evidence^ 187. 

of exemption of property on execution, 177. 

of irregtUariiy in affidavit on claim and delivery, 48. 

of objection on withdrawing juror, 188. 

of trial by jury, when, 127, 128, 180. 

when objections waived, 54, 70, 81, 124, 150. 

pleading to merits waives all objections, 149, 150. 

of objections to manner of service of summons^ 182. 

by plaintiff of right to seize exempt property^ 177. 

of uteral compliance with statute when question of title to land 
arises, 46. 

Objections must be taken on the trial, or they are waived, 185. 
Ward See Ikfant and Gvabdiak). 
Wards — comprising judicial districts, 5, 11, 15, 16, 18, 22, 28, 26, 

81. 82. 
Warranto — ^to arrest, in what cases to issue, 78. 

of attachment^ when to issue, 92, 98. 

of attachment, when proof and security not necessary, 106. 

to bring offender, as for contempt, before justice, 188. 

How can issue against corporation, 63, 69, 98. 

to dispossess against occupants of bawdy houses, 24. 

Fees for service of, 171. 
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INDEX. 386 

H Arrant— Fees on arrnt on, 171. 

of attachment fees of court for issuing, 188, 185. 

none can issue against female, 68. 

to arrest for violation of game law$, 29, 41. 

Justice may issue 9eareh warrant to discover concealed game, 
29. 

appointment of guardian far infant, must be made before war- 
rant issues, 64. 

Irreffularitie$ waived bv pleading to merits, 149, 150. 

must be served hy marshaX 20, 71, 72, 170, 172. 

preliminarieM to issuing, 106. 

cannot be served out ^ dty, 106. 

to a/pfrehend teitnen on failure to attend examination de bene 
e$$e, 122, 128. 
Wife {See Mabkibd Women). 

action by, against husband for conversion, 148. 
Wltmemi (See al$o Examihation). 

when pritUegedj and when not, from arreety 87, 126. 

adjournment to procure attendance of, 112. 

adver$ary may l^ examined as a, and how, 156. 

How compelled to make affidavit^ 95. 

Attendance of, how compelled, 122, 128, 125, 126, 156. 

may be compelled to attend before eommiuioner^ 114, 115. 

com]^Uing diseloiure of what is expected to be proved by, 
118, 115. 

Justice may compel attendance of, in a 9peeial proceeding, 280, 
281. 

Attachment of, for non-attendance, 58. 

Justici" can hold court open for attachment of, 188. 

How to be esMmined on commission, 118, 116, 121. 

Competency of, when reviewable on appeal, 218. 

Punishment oi\ for contempt, 181, 182, 188. 

Brfusal of, to produce papers or answer questions, when a con- 
tempt, 182. 

may bie punished for contempt after the termination of the suitf 
188. 

DepoeUion of, taken on former trial, cannot be read in evidence 
if still living, 124, 125. 

What must be stated in docket as to, 179. 

Duty of, 125. 

not to be unreaeonahly detained, 126. 

what affords an excuse for non-attendance, 125, 126. 

BaxMiinaiion of, party, or witness before trial, 156. 

How compelled to attend such examination, 156. 

Fees of, 125, 184. 

When not bound to rrfund fees, 126. 

Waiver of fees by, 126. 

Proof of inability to attend trial, 128. 

not to be excluded by reason of interest, 157. 

Ineompeteney of, cannot be raised for first time on appeal, 226. 

When justice is a, where action to be brought, 58, 54, 181, 182. 

Proceeding on arrest of defendant, when justice a, 90. 

When nonresident exempt from service, 75. 
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886 INBBX. 

WItiiMt — Jntldce lm4ii$i{f number oi^ 188. 

Oath to, on commiBsion, 116. 

Preierving tetUmony of, for new trial, 220. 

When a policeman, seryice of sabposna upon, 126. 

Bfr«cc of r^fuM of party or, to testify, 156, 157. 

Service o/mthpema on, 125. 

Taking teatimony of, eonditumaUy, when and how, 14, 121 to 
126. 

to mark ofpereen who cannot write, 281. 
Wrii^-of restitution. Fees of marshal on, 172. 
Write — person who cannot, to make his mArh^ to be witnessed by a 

witness, 281. 
Writings — need not be annexed to eommiuiony 119. 

Written law, how proved and admitted as evidenee, 155. 

includes />riii^in^, 281. 
Wrongs. In actions for, when defendant may be arreted, 89. 
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IJS^DEX TO FORMS. 



A4Jonriiment--of trial. Affidavit to obtain, 257. 

Undertaking to obtain long, 258. 
AffldaTlt — of 9ervioe of summons, 284. 

of senrice by person deputUed by justice, 76. 

to obtain order of arrest^ 81, 246. 

of non-reHdenee of plaintiff, 289. 

to obtain order for subAtittUed gervieey 240. 

to obtain attaehmerU^ 241. 

on eluim of delivery of personal property, 249. 

of claim by third party, 253. 

to obtain (adjournment of trial, 257. 

to obtain order to plead where action has been removed to Co.n- 
mon Pleas, 262. 
Appeal— iVb^ictf of, 268. 

Uundertaking on, 268. 

Diemimd of, for neglect to file return, 264. 

Order of general term on dismissal of, for neglect to file re- 
turn, 264. 

Applieation — to obtain pauper mmmonSy 284. 

to obtain summons against non-resident defendant, 288. 
to obtain attachment, 241. 
to obtain arreet, 246. 

for leave to sue upon a justice's or District Court judgment^ 
260. 

Answer— of title to remove action from District Court, 255. 
Xrve^Xr—affida^ to obtain order of, 81, 246. 

Undertaking on, 247. 

Warrant for, 248. 

marshal '« return on, and indorsement on warrant, 248. 

Undertaking of defendant, on adjournment when under, 248. 
kitMithmeui^Applieation to obtain, 241. 

Affldamt to obtain, 241. 

Undertaking on, 242. 

Approval by justice of undertaking on, 248. 

Warrant for, 248. 

Martihal^B return on, 248. 

Marshal's inventory on, 244. 

Marshal's return on, where deiend&nt penonaUy served, 244. 

Marshal's return on long, where defendant not personally 
served, 244. 

43 
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388 INDEX TO FORMS, 

Aitaehmeut— Mjirshars return on thort, where defendant not per- 
sonally served, 245. 
Bond to prevent removal of goods on, 245. 
Bond of claimant for property attached, 240. 
Against witness, 258. 
Bond — to prevent retnav^il of goods on attachment, 245. 
of claimant for jtroperty attaehedy 246. 
of indemnity, 260. 
('ertlonrl— 256. 
i'omiiiissient — 258. 

i-ompUlut — to recover possession of personal property, 240. 
UepiitattOB — by justice to serve summons, 284. 

affidavit of service hy person deputized by justice, 76. 
tiaanliAH {Seel^Airr). 
ludemuity (^S^Bond). 
liifaut — Appointment of guardian for, 285. 

Appointment of guardian for, under the age of fourteen yeart^ 

285. 
Affidavit of petitioner for appointment of guardian for, under 

the age of fourteen years, 286. 
Content of guardian for, under the age of fourteen yeara, 286. 
Order for appointment of guardian for, under the age of four- 
teen years, 286. 
Petition for the appointment of guardian of, over the age of 

fourteen yean, 286. 
Affidavit of, on petition for appointment of guardian of, over 

the age of fourteen years, 287. 
Content of guardian ad litem for, over the age of fourteen 

years, 287. 
Order for ike appointment of guardian ad litem of, over the age 

of fourteen years, 287. 
Appointment of guai^ian for, defendants, 287. 
Petition by, defendant over fourteen years of age, for the ap- 
pointment of a guardian ad litem, 287. 
Order appointing guardian ad litem for defendant, 238. 
Petition by relative or friend of, defendant under the age of 
fourteen years, 238. 
Judgment — Statement and eonfemon of, without action, 259. 

Application for leave to eue upon a justice's or District Court, 260. 
Marshal. Betum of, service of summons, 288. 
Return of, on attachtnent, 248. 
Inventory on attachment, 244. 

Return on attachment, where defendant per»onaUy terved^ 244. 
Return on long attachment, where defendant not permmaUy 

served, 245. 
Return on $hort attachment, where defendant not personally 

served, 245. 
Return on arrett and indorsement on warrant, 248. 
Notice to, of claim by third person. 254. 
Notice of, to plaintiff of claim of third person, 254. 
Mechanics' Liens, 256. -~ 

Motion. ]%otice of, to set aside plaintiff's proceedings on ground of 
irregularity, 255. 
notice of (with or without ttay of proecedinge), 257. 
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INDEX TO FORMS. 339 

Nou-reHident — application to obtain mmmom against defendant, 388. 

Affidavit that plaintiff is, 239. 

Undertaking for plaintiff who is, 289. 
Notiee — to marshal of claim by third person, 254. 

of marshal to plaintiff of claim by third person, 254. 

of motion to set aside plaintiff's proceedings on ground of ir- 
regularity^ 255. 

of motion (with or without stay of proceedings), 257. 
Order— affidavit to obtain, for tul^ituted service^ under statute of 
1852, and amended act of 1868, 240. 

for mbitituted service on above, 240. 

removing action to Common Pleiu^ 261. 

affidavit to obtain, to plead where action has been removed to 
Common Pleas, 262. \ 

to plead after action has been removed to Common Pleas, 262. 

of general term to Common Pleas on diimiesal of appeal for 
neglect to JUe return^ 264. 
RenioTal — undertaking on, of action to Common Pleas, 261. 

order on, of action to Common Pleas, 261. 

affidavit to obtain order to plead on, of action to Common 
Pleas, 262. 

order to plead on, of action to Common Pleas, 262. 
Return (See Mabbhal). 
Serviee — return of summons by marshal, 288. 

affidavit of, summons, 284. 
affidavit of, by person deputised by justice, 76. 

affidavit and order to obtain suhitituted, under statute of 1858, 
and amended act of 1868, 240. 
Summons— ^'o/iew,'' 288. 

marshal's return of serviee of, 288. 

affidavit of service of, 284. 

deputation by justice to serve, 284. 

Ind<n'sement of original, 284. 

application to obtain pauper, 234. 

application to obtain against non-resident defendant, 288. 
Trial — affidavit to obtain adjournment of, 257. 
Undertaking— for non-rendent plaintiff, 289. 

on attachment, 242. 

approval by justice of, on attachment, 248. 

on arreet, 247. 

of defendant on adjournment, when under arrest, 248. 

of plaintiff's sureties on daim of delivery of personal property, 
251. 

of defendant to prevent the delivery of personal property, 251. 

by plaintiff to obtain delivery to him of personal property, 254. 

where title to real estate is in question, 256. 

on long adjournment^ 258. 

on removing cause to Common Pleas, 261. 

on appeal, 268. 
Warrant— for attachment, 248. 

for arrest, 248. 

Indorsement of marshal on, 248. 
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